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Current Lopics. 


The recent decision of the Supreme Court 
of the United States, holding that the r1oth 
section of article 8, chapter 415 of the Laws 
of 1897, known as the Labor Law of New 
York, by which no employe in a bakery shall 
be required or permitted to work more than 
sixty hours a week, is invalid, is generally 
regarded as one of the most important that 
has been rendered by that august tribunal 
in a decade. This is a sufficient reason for 
surrendering so much of our space in this 
issue of the ALBANY LAw JoURNAL as is 
necessary to give it full publication. It is 
to be regretted, however, that the decision 
of so important a question had to be reached 
by a division of five to four. Chief Justice 
Fuller and Justices Peckham, McKenna, 
Brewer and Brown unite in declaring that 
the statute is unconstitutional. Justices 
Harlan, Day, White and Holmes hold 





it to be constitutional. The mandate of 
the court, of course, goes with the majority. | 
It will be remembered that in Atkin v. Kan-| 
sas, the Supreme Court affirmed the convic- | 
tion of a contractor for a violation of the, 
eight-hour law of that State, and in the Utah 
case the same court upheld the validity of a 
statute limiting the hours of labor in mines. | 
In view of these decisions it was naturally | 
inferred that the New York law, coming up) 
from the highest court in this State as in its| 
view a legitimate exercise of the police| 
power, would be sustained. It is to be noted) 
that the portion of the law upon which Jus- 
tice Peckham mainly bases his argument for! 
Vou. LXVII.—No. 5. 


unconstitutionality is the provision which 
declares that “ no employes shall be required 
or permitted to work” more than the pre- 
scribed ten hours. This being an absolute 
prohibition upon. the employer permitting 
under any circumstances more than ten 
hours’ work in any twenty-four, is held to 
constitute an unwarrantable interference with 
the right of freedom of contract between 
employer and employed. Such a limitation 
is justifiable only when the public safety is 
endangered. The Supreme Court, in the 
majority decision, brushes away the conten- 
tion that the business of baking bread is an 
unhealthful one, and hence the conclusion 
that the statute in question is not a proper 
or legitimate exercise of the police power. 
That the Supreme Court is right seems to 
us unquestionable. It is also to be noted that 
the New York law went further than the 
labor laws of other States, which permitted 
special contracts for longer hours. The doc- 
trine of the Supreme Court on the labor 
question seems to be that hour-limiting 
statutes, except they are applied to minors 
or to employments which really and directly 
involve the public’s health and safety, or to 
employments of an exceptionally dangerous 
character, will not be sustained, there being 
a right to freedom of contract guaranteed by 
the Fourteenth Amendment which no State 
can take away. In this view, the decision 
seems sound and salutary. It is an effective 
check to unwarranted interference with the 
freedom of contract which 
been really needed. 


seems to have 


There are needed in the 
postal service, but none perhaps more im- 
mediately desirable than the abolishment of 


the long-standing abuse connected with the 


many reforms 


| classification of mail matter known as second- 


class. A great many newspapers have taken 


advantage of this privilege to include in their 


Sunday and other supplements going through 


the mails such articles as calendars, sheet 
music, patterns, post-cards, various’ paste- 
board articles for children to cut out, circu- 
lars, handbills, sheets containing soluble paint 
and other goods too numerous to mention. 


The aggregate weight of these articles has 
. 
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reached enormous proportions, contributing 
very materially to the annual deficit in the 
postal revenues which Uncle Sam is obliged 
to make good. The announcement now 
comes from Washington that on and after 
September first, next, supplements of news- 
papers going through the mails must carry 
nothing which does not properly belong with 
a newspaper. Nothing that approximates 
merchandise will be permitted in the mails 
after the date named, unless such merchan- 
dise pays the rate provided for that class — 
which seems perfectly fair to everybody. 
Nevertheless, the “ yellow” journals doubt- 
less will raise a great hue and cry and declare 
that their liberties have been assailed. 





The somewhat unusual spectacle of an in- 
sane person being permitted to take the 
stand and testify in a murder trial was wit- 
nessed in a case which has been in progress 
recently in Jersey City, N. J. By the decision 
of Chief Justice Gummere, Robert Taggart 
was held to be competent to testify in the 
trial for murder of five hospital attendants 
who were accused of killing, last ‘December, 
Patrick Corrigan, an inmate of the Essex 
County Hospital for the Insane. The defense 
produced several expert witnesses to show 
that Taggart could not appreciate the sanc- 
tity of an oath and could not be relied upon 
to relate accurately from memory occur- 
rences of the past after several months had 
intervened. This testimony was supple- 
mented by that of Taggart’s wife, who swore 
that her husband was a “ notorious liar,” and 
a habitual drinker. Against these witnesses 
Dr. William H. Hicks testified that he was 
fully convinced of Taggart’s competency. 
The chief justice, overruling the strenuous 
objections of counsel for the defense, decided 
to place Taggart on the stand for the purpose 
of determining in open court as to his capac- 
ity to act as a witness. The test was entirely 
satisfactory to the court. Taggart gave his 
answers quickly and intelligently, appearing 
more like a prosperous business man than an 
insane patient. He objected only once to a 
line of cross-examination and then he ap- 
pealed to the court for protection. This was 
when counsel for the defense asked concern- 





ing the domestic relations of the witness, 
which had not been pleasant. In appealing 
to the chief justice, Taggart very reasonably 
said he understood he had been called as a 
witness in a murder case and not to relate 
his family troubles. The court very promptly 
sustained him and followed this by admitting 
Taggart as a witness for the State, saying: 
“T sit here to administer justice and to de- 
termine the competency of a proposed wit- 
ness, and in reaching that determination I 
am entitled to everything that will enable me 
to reach satisfactorily that conclusion. I am 
unwilling to determine between two sets of 
experts whose testimony is the most ac- 
curate.” Taggart, on being sworn as a wit- 
ness in the case, clearly related what he had 
seen, how he had observed one of the defend- 
ants strike the deceased with a baseball bat 
many cruel blows, other attendants following 
up this brutality with blows and jumping on 
the man’s chest, and beating his head upon 
the floor. The propriety of Chief Justice 
Gummere’s decision admitting Taggart to the 
witness stand, making as it did for substantial 
justice, seems unquestionable. The general 
rule, if rule there be, may be stated thus: 
A lunatic, or person affected with insanity, is 
admissible as a witness if he have sufficient 
understanding to apprehend the obligation of 
an oath and to be capable of giving a correct 
account of the matters which he has seen 
or heard in reference to the question at issue. 
This is very properly determined by the court 
upon open examination. The modern doc- 
trine probably is that insanity goes to the 
credibility rather than to the competency of 
the witness. 


The late unlamented legislature left a large 
legacy of vicious and unnecessary laws, and 
enacted very few of real importance to the 
people of the State. Of course, it is fashion- 
able to assail legislatures and to impugn 
their motives, but it really does seem that 
each succeeding one is worse than its prede- 
cessor. Certainly the acts of omission and 


commission of the lawmaking body for 1905 
made an unenviable record. Among the bills 
that failed was the amendment to the Corrupt 
Practices act, requiring campaign committees 
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to publish sworn statements of their expend- 
itures. This amendment was demanded by 
the foes of corruption in both parties. The 
present law on the subject amounts to noth- 
ing in practice because it does not require 
candidates to disclose how much they con- 
tributed for their nominations. Everybody 
knows that candidates of both parties pay 
very large amounts for nominations and lit- 
tle or nothing for election, the political di- 
vision being so strong one way or the other 
that the election takes care of itself. Accord- 
ing to common report, the regular charge for 
congressional nominations in some districts 
is one-half the salary, or $5,000. There can 
be no doubt that conditions would be greatly 
improved if the law were to require candi- 
dates to disclose the amounts expended for 
both nominations and elections, and cam- 
paign committees to disclose from whom they 
received money and to whom it was paid. 
The fact that the bill referred to was per- 
mitted to sleep the sleep that knows no 
waking is pretty good proof that if enacted 
into law it would have brought about a re- 
form — which the powers that be did not 
desire. The use of money in elections is one 
of the crying evils, one of the most out- 
rageous abuses of the present day. The peo- 
ple will some day elect a legislature that will 
do something to stop it. 
cmeengponnne 
THE PAYMENT OF PREMIUMS 





For INVESTMENTS FOR TRUST FuNnps.— SHOULD IT 
BE CHARGED TO PRINCIPAL OR INCOME. 
By SHERMAN S. JEWETT OF THE BurFato (N. Y.) 
Bar. 





May executors or trustees invest trust funds in 
bonds which can be purchased only at a premium? 
If so, should such premium be charged to principal, 
or to income, or partly to each? 

The first question should be answered in the af- 
firmative. Business custom has sanctioned it and 
tht law has very wisely approved. The second ques- 
tion involves interesting legal propositions, which 
are novel and growing in importance each year. 

The questions would ordinarily arise in a case 
where a testator had devised his estate to his ex- 
ecutors in trust to pay the income, issues and profits 





income and finally to the principal, as being of 
minor importance; and likewise cases where the in- 
vestments passing to the trustees are selling at a 
premium at the time of the testator’s death, for in 
such cases the law is well settled that the life tenant 
is entitled to all of the income and cannot be 
charged with any part of the premium (McLouth v. 
Hunt, 154 N. Y. 179). 

The subject is of far-reaching importance on ac- 
count of the discretion allowed to a trustee, who, 
if favorable to the life tenant, may invest in bonds 
netting a high rate of interest and thus provide a 
large income, but at the risk of loss to the principal, 
or of turning over to the remaindermen at the ter- 
mination of the trust, investments which, though 
safe, may not be marketable; and the remainder- 
men would have no redress against the estate of the 
life tenant, nor against the trustee except upon proof 
of bad faith; or if the premium is to be charged to 
the principal, he may purchase at a high premium 
and thereby ultimately lose the amount of the pre- 
mium and diminish the principal considerably. 

On the other hand, a trustee favorable to the re- 
maindermen may, if the premium is chargeable to 
the income, pay a very high premium for his in- 
vestments, and by deducting enough from each in- 
stallment of interest to maintain the principal in- 
tact, keep the principal secure at all times, but 
reduce the income most materially. 

Therefore we must analyze this premium, and, if 
possible, determine why and for what it is paid. It 
must be understood that the market price of bonds 
will fluctuate almost daily, and that such fluctuation 
is due to outside influences, such as the condition of 
the money market, which operate not on any one 
investment but on all, and cannot be considered in 
determining this question; it must also be remem- 
bered that any bond bought at a premium will 
ultimately fall to par when it matures. Hence we 
enunciate the proposition that the premium on bonds 
generally tends to decrease and the bonds approach 
par as they approach maturity, and this regardless 
of the fact that the market value of bonds may be 
affected by other causes. ‘ 

In general the premium depends on the rate of 
interest, the period to elapse before maturity and 
the nature of the security. The first two are easily 
determined by reference to quotations on United 
States bonds. In these the security is always the 
same,—the faith of the government. Here it will 
be noted that of two bonds bearing the same rate 
of interest, the one maturing in 1907 sold at 107%, 
whereas the other, maturing in 1925, sold at 133. 
We may likewise ascertain that the premium is de- 
termined by the rate of interest for a 3 per cent 
United States bond maturing in 1908 sold at 105%, 
when a 4 per cent United States bond with the same 
security, though maturing a year sooner, sold at 
107%. 





to his son for life, and at the death of his son, to} 
pay the said principal to his grandson. We will 
eliminate cases where one person is entitled to the 


However, these are really one and the same ques- 
|tion, as it is merely a question of mathematical 


| calculation to determine that the spreading of the 
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premium over a long term of years nets a higher 
rate of interest than a short term bond. 

A more difficult question is that of the effect of 
the security. Suffice it to say, that the rate of in- 
terest and term of the bond being the same, the 
premium will be the highest on the bond of that 
corporation which shows the strongest condition in 
property, earnings, franchises, management and op- 
portunities. 

A question more difficult to determine is, what 
part of the premium is paid for the benefit of the | 
life tenant and what part for the remaindermen. | 
Certainly the net rate of interest does not concern | 
the remaindermen, nor does the term of the invest- 
ment; hence we may eliminate that aspect of the 
matter. Yet that part of the premium, whatever 
it may be, which is paid for the security is paid for 
the. purpose of protecting the principal and equally 
so for insuring the safety of the income. Whether 
it can ever be determined with such mathematical 
precision as would form the basis of a judicial de- 
termination, what portion thereof should be a 
charge against the principal and how much against 
the income, is a question. This appears to be a 
theory that no court has discussed, and probably 
accounts for the conflicting decisions and the here- 
tofore unsettled conditions of the law. However, a 
solution appears possible which should prove more 
equitable than what now appears to be the law on 
the subject and which will do more substantial 
justice to parties. We will all recognize that United 
States bonds are an absolutely safe investment; 
that a trustee performs his duty to the remainder- 
men if he invests in United States bonds, and that 
by such an investment he has insured the life tenant 
of a regular income. By other investments he may 
increase the income, but it is at no advantage to 
the principal. Hence I submit as a solution, that 
the rate of interest which United States bonds, ac- 
cording to recognized bond tables, will net, at the 
price they are selling at the time of the purchase 
of any other security, be taken as a basis. If the 
payment of any premium is necessary in order to 
prooure such an investment let one-half thereof be| 
deemed a charge against the principal and the other 
half, together with all other prospective losses on 
account of premiums, no matter for what paid, be | 
charged to income. 

Let us now examine the law upon this subject. 
It is curious to note how few and how recent are 
the decisions. It was this fact that induced Judge | 
Cullen in his opinion in the case of the New York | 
Life Insurance and Trust Company v. Baker (38 | 
App. Div. 417), to remark that this question had | 
not been (in January, 1899) determined by the | 
Court of Appeals, and that the decisions in the 
other courts were at that time conflicting. 

The first discussion of the question was by the 
surrogate of New York county (In re Pollock, 3 
Redf. 100) in 1877. He decided quitt a different | 
question, viz., that if bonds were purchased at a 
premium, and sold at an advance, such advance 








should be credited to principal; a sound ruling, 
which does not seem to have been since questioned. 

The question was raised in Farwell v. Tweddle 
(10 Abb. N. C. 94). In this case, 20-year United 
States bonds had been purchased at a premium. The 
government exercised a right to redeem after five 
years. Judge Learned was of the opinion that the 
loss which could be attributed to the exercise of the 
right of redemption should be borne by the remain- 
dermen, but that the portion due to the gradual 
maturing of the bonds should be borne by the life 
tenant. This was a substantial statement of the law 
as subsequently established. 

Berger v. Valentine (63 How. Pr. 221), Brown 
v. Chesterman (30 N. Y. St. Rep. 537) and In re 
New York Life Insurance and Trust Company (24 
App. Div. 71), seem to enunciate a doctrine that the 
principal is chargeable. 

Judge Learned, in People ex rel. Cornell v. 
Davenport (30 Hun, 177), decided the question in 
accordance with the views he expressed in the 
Tweddle case. In New York Life Insurance and 
Trust Company v. Kane (17 App. Div. 542), Judge 
O’Brien in his opinion further established the law 
in accordance with the doctrine laid down in the 
Tweddle case. 

The question was first discussed by the Court of 
Appeals in the case of McLouth v. Hunt (154 N. Y. 
179), often cited to support the doctrine that the 
income is chargeable with the loss due to the pay- 
ment of a premium, and this in spite of the court’s 
express statement that they did not decide the 
question. 

In but two cases, In re Hoyt (160 N. Y. 607), and 
the New York Life Insurance and Trust Company 
v. Baker (165 N. Y. 484), has the Court of Appeals 
considered this question, and these cases are there- 
fore worthy of consideration. Though the facts of 
each case are distinguishable they are clearly con- 
flicting as to the law and the opinions expressed. 

In the Hoyt case the testator, a man of vast 
wealth, bequeathed nearly all of his estate to his 
brothers and their children. He then bequeathed to 

is executors a fund of $1,250,000 to be held in 
trust for the benefit of his only daughter, during 
her life, to invest and reinvest the same and to col- 


'lect the interest, dividends and income therefrom 


and to apply the same to her use, in the most boun- 
teous and liberal manner, as to expenditure, and so 
as to promote her convenience and comfort and 
gratify her reasonable desires. He further directed 
that said trust fund should, on the death of said 
daughter, be paid to the children of his brothers. + 
By a majority of only one the court charged the 
principal with the loss due to the payment of pre- 
miums for the securities in which the trustee had 
invested the trust funds. In reaching this decision 


they say, “As we have pointed out, the decision in 
the McLouth case rested wholly upon the intention 
of the testator as derived from the face of the will, 
and the surrounding circumstances. 


We take the 
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same course in the case before us and decide it upon 
the special facts presented.” 

In applying this doctrine the court considered 
that the expression, “in the most bounteous and 
liberal manner as to expenditure and ‘so as to pro- 
mote her ccnvenience and comfort, and gratify her 
reasonable desires,” evinced a desire on the testa- 
tor’s part to charge any premium to principal and 
not to income. This appears to have been a most 
unreasonable inference, and the case, as a whole, 
impresses one as the result of the sentiment and 
sympathy of the court. They seem to have doubted 
its wisdom, and paved a way for the Baker case 
(infra) when they said, “ The manner in which the 
loss shall be borne occasioned by the payment of 
premiums on investing the principal of a trust fund, 
in the absence of any expressed intention of the 
testator, is a question not presented by the record, 
and we refrain from discussing it.” 

The case of the New York Life Insurance and 
Trust Company v. Baker (165 N. Y. 484), seems to 


ing facts and circumstances in this case we find 
nothing that leads us to the conclusion that the 
testator intended any different treatment of the 
trust than that which the language of the clause 
creating it plainly indicates, viz., that the capital of 
the trust should be kept intact, and that to that 
end an adequate proportion of the annual income 
should be set apart to make good the amount paid 
in premiums, in order to secure a proper investment.” 

In other words, in the former case the court re- 
quired evidence before it would charge the income 
with the premium, and in the latter case required 
evidence before it would charge the principal with 
the premium. 


funds in securities purchased at a premium, but that 
it is the duty of the trustees who have made such 
purchases to make such deductions from every in- 
stallment of interest as will suffice to maintain the 
principal intact; unless the instrument creating the 
trust contains clear and positive expressions of 2 





settle the law permanently in this State. The de-| contrary intention on the part of the creator of the 
cision, to which only one dissented, is broad in its| trust; and this seems correct in principle and equi- 
scope and sound in the doctrine established. | table unless some way can be devised by which it 
The testator directed the division of his estate|can be determined with reasonable accuracy, what 
into three shares, and devised one share thereof in| portion of the premium is paid for the security, 
trust to collect and receive the rents, income in di-| and in that case such portion might more equitably 
vidends and profits thereof, and apply the same to! be divided equally between income and principal. 
the use of his son William during his life, and after | 
William’s death the whole share with all arrearages | 


of income was bequeathed to certain descendants of | acTION FOR DEATH BY WRONGFUL ACT 


William. ‘ ih ..| | AT COMMON LAW AND UNDER THE 
he trustees purchased securities at a premium | NEW YORK STATUTE. 


and paid over to the life tenant all interest re-| 

ceived. The Court of Appeals sustained the objec- | : 

tions to the accounting of the trustees and held that | At common law death did not constitute a cause 

| : “ “2 ” ri 
the trustees should have made such deductions from | of action. Lord Campbell s Act” and the similar 
each installment of interest as might be necessary | 2C'S passed in this country are supposed to have 
‘ ert , 

to preserve the principal intact, and that having |@fforded a remedy. — ce - dbhic 

failed in that duty they were chargeable with the) [he purpose of this article is to inquire how far 

amount that they should have deducted. the New York statute has accomplished this result. 
The Supreme Judicial Court of Massachusetts Numerous reasons have been given for the doc- 

reached the same conclusion in the case of New| trine of the common law, but the principle explana- 

England Trust Company v. Eaton (140 Mass. 532). | ons are two: 

_ The decision in the Baker case clearly conflicts) g, That homicide being a grievous offense against 

in principle with the Hoyt case, and renders the | the public, the injury to the public absorbs and ob- 

latter of very limited authority. That the doctrine | Jiterates the private injury. 

in the two cases are quite irreconcilable appears | 

from several expressions in the opinions; of these | 


en 


| 
| 
} 


b. That the injury being to the person, and not 


the following are noteworthy: 


|to the property, the person alone could recover; un- 
| 


In the Hoyt case it is said, “If he had intended to| der this doctrine two evils were very apparent, both 


impose on the income of his daughter’s tryst fund, 
the burden of the high premium incident to the 
class of securities to which he had restricted his 
trustees, he would have expressed himself in clear 
language to that effect.” And, also, “There is no 
language fairly construed that can be considered 
as imposing upon the trustees the duty of turning 
over to nephews and nieces the full sum of 
$1,25c,000 in cash or its equivalent.” 

Contrast with these expressions the following 
quotations from the Baker case: “In the surround- 


| affecting those entitled to look to the deceased for 


| monetary and other aid. 


The death does harm to the next of kin because, 
presumably, the deceased would have acquired more 
property had he lived longer, and likewise the per- 
son entitled to the services of the deceased is the 
loser by the untimely death. 

It was early held in England that the plaintiff 
could not recover damages alleged to have accrued 
by the wrongful act of defendant in beating plaint- 





iff’s wife to death (Higgins v. Butcher, Yelv. 89). 


Hence we conclude that trustees may invest trust . 
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In Baker v. Bolton (1 Camp. 493) it was held 
“That in a civil court the death of a human being 
could not be complained of as an injury.” And still 
later it was held that where a defendant wrongfully 
caused the death of defendant’s servant there can be 
no recovery for loss of service, although if the 
wrongful act had resulted in mere incapacity a re- 
covery would have been justified (Osborne v. Gillott, 
L. R. 8 Exch. 88). 

The last case cited is a splendid example of the 
illogic existing under the common-law theory. It 
is an anomalous rule which makes it an inducement, 
so far as civil liability is concerned, to utterly de- 
stroy a human being if one injures him at all. 

In the early cases in this country while the gen- 
eral rule that death discharged such causes of action 
was freely admitted, there was a tendency to avoid 
the above-mentioned incongruity. This endeavor 
and the consequent failure is well illustrated by a 
chronological examination of a few New York cases. 

Ford v. Monroe (20 Wend. 209) was decided in 
1833. It was there held that where defendant negli- 
gently drove a carriage running over and killing 
defendant’s son, the loss of service of the child was 
a proper element of damages. There was no dis- 
cussion of this point in the opinion, and apparently 
the precise question was not raised. 

Ford v. Monroe was expressly overruled in Green 
v. Hudson River R. R.-Co. (2 Alb. Dec. 277), where 
it was held that at common law a husband could not 
recover damages for deprivation of the society and 
assistance of his wife resulting from her death, 
caused by the defendant’s negligence. 

In 1876, in McGovern v. N. Y. C. & HR. RR. 
Co. (67 N. Y. p. 424), Judge Andrews totally dis- 
regarding the Green case, assumes Ford v. Monroe 
to be good law. The decision of that question, how- 
ever, was unnecessary and the point was not posi- 
tively asserted. 

In 1900, in Meeker v. B. H. R. R. Co. (164 N. Y. 
at p. 150), Judge Van says, incidentally: “For ex- 
ample, in the present case, James Kerns was a 
minor ; his mother was by law entitled to his services 
until he should come of age; of these she was de- 
prived by the wrongful or negligent act of the de- 
fendants, which destroyed his life. The common 
law gave no action for this injury,” thus taking for 
granted that the New York law is as stated in Green 
v. N. Y. Central and in conformity with the com- 
mon law of England. 

The argument, in all the cases, against such a de- 
termination was to the effect that the action is not 
an action for personal injury, that is an injury to the 
person of the plaintiff, but is an action to recover 
for loss of consortion and service; that if “A” has a 
right to “B’s” services, and “C” wrongfully de- 
prives him thereof, it really makes no difference how 
serious the causative injuries may be, the action is 
for a loss of service, etc., and not for an injury to the 
person, and hence the rule, “Actio personalis, mori- 
tur cum persona,” should not apply. 





That such contention is logical and reasonable 
there can be no doubt, but the law, as laid down by 
the cases, doubtless proceeding on a faulty applica- 
tion of the reasons for the maxim above quoted, is 
to the contrary. 

Under the common law there is no recovery in 
any respect or manner for an act causing death, 
save for the single exception, when death does not 
at once result, for loss of service up to the time of 
death. 


To remedy these defects statutes were enacted. 
They all embrace the self-evident proposition that 
there should be no recovery by others for pain and 
suffering of the deceased, for that is an injury to 
himself only, and so no one else can recover there- 
for. The theory of all the statutes likewise is that 
the recovery shall be limited to the money loss occa- 
sioned to those who are harmed by the death. The 
statutes usually -provide that the recovery shall be 
distributed among the widow and next of kin ac- 
cording to the statute of distribution. As to who 
shall be the nominal plaintiff the statutes differ some- 
what. Ususally it is provided that either the ex- 
ecutor or adminstrator shall bring the action for the 
benefit of the widow and next of kin. 

Section 1902 of the New York Code of Civil Pro- 
cedure provides that the action may be brought by 
the executor or adminstrator and the proceeds dis- 
tributed according to the statute of distribution. It 
will at once be seen that ample provision is made 
for the next of kin. The common-law rule as to 
loss of service is, however, in no wise changed. The 
anomaly still exists that if I injure “A’s” servant or 
otherwise deprive “A” of his services I must respond 
in damages, but if I kill the servant and so deprive 
“A” of his services for all time there is no liability. 
At first glance this may not seem a serious fault, 
since it is so seldom that any action for loss of a 
servant’s services is brought, the measure of dam- 
age over and above the cost of hire being so small. 
Actual events have demonstrated that the evil is a 
grievous one. Serious loss, not covered by the 
statutory provisions, results when the next of kin 
does not include the actual party or parties who, if 
deceased had lived, would have been entitled to a 
share of his earnings. 

Let us take as an example an actual case. When 
decedent was eight years old his mother obtained an 
absolute divorce from his father on statutory 
grounds. The judgment of divorce awarded the cus- 
tody and control of the child (the decedent) to the 
mother. The deceased lived with his mother until 
he was seventeen, devoting a large amount of his 
considerable income to her support. When he was 
seventeen he was killed by defendant’s negligence. 
Under the common law there could be no recovery, 
but this was intended to be remedied by the statute. 

The New York statute (Code of Civil Procedure, 
sec. 2732, sub. 7) provides for the distribution of the 
personal property as follows: “If the deceased leave 
a father and no child or descendant, the father shall 
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take one-half, if there be a widow, and the whole, if 
there be no widow.” 

Under the statute, then, the father was the sole 
next of kin. 

The statute, however, further provides (Code of 
Civil Procedure, section 1904, in part): “ The dam- 
ages awarded to the plaintiff may be such sum as the 
jury, upon a writ of inquiry, or upon a trial, or, 
where issues of fact are tried without a jury, the 
court or the referee deems to be a fair or just com- 
pensation for the pecuniary injuries resulting from 
the decedent’s death, to the person or persons for 
whose benefit the action is brought.” 

This is a considerable limitation on the recovery 
and in the case in question it would be exceedingly 
difficult to prove any pecuniary injury resulting to 
the father, the chance of his being aided by the son 
being very slight, while the mother, who was enti- 
tled to the son’s earnings until he became of age, 
and who likewise had every reason to expect her 
son’s assistance during her declining years, is left, 
under the statute, in quite as bad condition as under 
the common law. 

It is not amiss, we take it, to suggest a remedy. 
Statutory provision can be made abolishing the doc- 
trine, the result of a misconception of the true inter- 
pretation of the phrase, “Actio personalis,” and fur- 
ther engendered in the old Tory doctrine that in 
cases of homicide the civil injury is merged in the 
injury to the State, and enacting that henceforth the 
plaintiff may recover any actual financial loss result- 
ing from the death of a third person wrongfully 
caused by the defendant. 

It may possibly be asserted that remedial legisla- 
tion is not justified by a single instance, but it is 
enough to reply that the same and similar instances 
are sure to occur, and also that the actual instance 
cited is but one illustration of a serious defect in 
our law as it exists to-day. 


CuHartes G. SIGNorR. 
Of the Buffalo (N. Y.) Bar. 
—>——— 


THEORY AND PRACTICE IN THE LAW OF 
BAILMENTS. 





The past century has witnessed an intermittent fire 
or dispute as to the famous old theory of Sir William 
Jones regarding degrees of care in bailments. Start- 


ing in the courts of England and the Supreme Court | 


of the United States, it has recurred and there until 
almost all the courts of last resort in the United 
States have ranged themselves on one side or the 
other of the question. The theory has in that time 
been subjected to a practical test, which it is to be 
feared it never had before the days when Lord Holt 
flourished in the land. Moreover, it is true that 
most courts and most text writers set it forth as good 
law unto the present day. There are some notable 
exceptions. Colorado expressly repudiates it in Den- 
ver, etc., Ry. v. Peterson (69 Pac. 578). The Su- 





preme Court of Missouri, in Furnish v. Missouri 
Pacific Ry. (13 S. W. 1044) disregards the theory, 
and, doubtless, the courts of other States would do 
so if the question came up for decision (see Hall v. 
C. B. & N. Ry., 49 N. W. 239, a Minnesota case). 


I do not know of a court that enforces the rule 
in all its entirety, and, on the other hand, I know of 
no cyclopedia and but few text wherein it is not set 
forth as good law. At the very least, then, it must 
have within it a partial reason of existence, a practi- 
cal basis of fact that entitles it to consideration at all 
events. What limits do our courts of highest repu- 
tation place upon it, and what other elements are 
there which should enter into the care of a bailed 
article? 

Sir William Jones divided all care (and neglect) 
into degrees, and denied that neglects can differ in , 
species. The English courts early ran upon a rock 
in this proposition, and Baron Rolfe did not hesitate 
to say in the case of Wilson v. Brett (11 M. & W. 
113) that “if a person more skilled knows that to be 
dangerous which another not so skilled as he does 
not, surely that makes a difference in the liability.” 
This proposition appears in various forms nowadays, 
and seems self-evident to us. Take the old illustra- 
tion of the farrier. If a farrier undertake to shoe 
my horse for nothing, is he thereby excused if he 
perform the work negligently? Baron Parke answers 
in the negative by saying, in the foregong case: “In 
the case of a gratutious bailee, where his profes- 
sion of situation is such as to imply the possession 
of competent skill, he is equally liable for the neglect 
to use it.” So, on the other hand, one not pro- 
fessing to have technical skill cannot be charged 
with the lack of it, even though paid for his work, 
unless he holds himself forth as possessing it. 


In point of fact is the care of a skilled bailee dif- 
ferent in species from that of one not skilled? 
There is surely little difficulty in the first step, that 
of definition. Ordinary care, in the case of a farrier, 
for instance, is the care of a reasonably prudent 
and skilful farrier under like circumstances, and 
ordinary care in the case of one not skilled is the 
care of an ordinarily prudent and careful man under 
like circumstances. Let us take our descriptive 
words. Skill implies training, special facilities for 
knowledge, and special capabilities resulting there- 
from. A skilled bailee may, in the exercise of due 
care, take steps which would not appeal to a careful 
layman as necessary or proper; yet he is not neces- 
sarily more prudent or careful than the layman, and, 
if the latter possessed the requisite skill, he would 
exercise a like care within that sphere of action. 
Hence it seems almost self-evident, as Mr. Beven 
argues in his work on Negligence (page 36), that 
there is a difference in kind as to the two classes, 
and that there may be three degrees of care within 
specialist and non-specialist diligence. 

This last proposition is illustrated by the case of 
Buck v. Manhattan St. Ry. Co. (10 N. Y. Supp. 107), 
a case of street car accident, where the court re- 
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fused to hold the defendant to the high. degree of | pletely successful, for compensation is but one 
care of a passenger by steam. There are many late| element of the subject, and may not even enter into 


cases holding that the obligation resting on street 
car companies is of a less stringent character than 
in the case of steam cars. 

Again, take a rather late case relating to gross 


negligence (Preston v. Prather, 137 U. S. 604). It | 
is often said of late that while a bailee for the sole | 
benefit of the bailor is liable only for gross negli- | 
gence, that this statement of the rule is liable to be| b 


modified by particular circumstances. As a matter 
of fact, I do not know of a late case where a bailee 


care, whether the bailment be gratuitous or not. 

Preston v. Prather, referred to above, Justice Field 
held that a bank should exercise over securities, kept 
free of charge, such reasonable care as men of com- 
mon prudence would usually bestow for the pro- 
tection of their own property of a similar character; 
something very different from the care that the most 
careless and inattentive men might be expected to 
bestow on their own property of a similar character. 

It may be that the case of a deposit of securities 
with a bank is one calling for specialist diligence, 
and that the bank, having the special facilities for 
insuring safety, is thus held liable in any case for 
not using them. This view is set forth in the note 
to Isham v. Post ({[New York], 38 Am. St. Rep. 
781). Nevertheless, it seems to me that if one under- 
take to keep articles of such value, it is reasonable 
to expect the same care from him as is extended 
to his own property of a similar character, whether 
or not he may have special facilities. I do not see 
why, in either case, the bailee should be held liable 
as a mandatary only. 

In fact, if one bears in mind some old distinctions, 
the gratuitous bailment will be seen to scarcely have 
an existence as a class. True, an agreement to per- 
form and an entrance on the task do not require a 
consideration, in distinction from the case of an 
agreement merely to keep (see Jones v. Parish, 1 
Pin. [Wis.], 494, at 498). Yet one possessing skill 
is bound to use it at all events, and there are 
many cases that refuse to make any distinction as 
to whether a passenger on the cars is carried free. 
Indeed, it seems to me that the case that would call 
for the diligence of the most careless and inattentive 
person would be extremely rare at the present time. 

Whatever position any given court may take on 
the dispute, which is, after all, academic to an ex- 
tent, the question is invariably asked whether the 
defendant was in the exercise of due care. To 
determine what is due care in any given case the 
usages of the particular business must be inquired 
into, and this affords the standard, which is the con- 
duct of prudent and careful men in that business. 
The schoolmen grasped a certain fundamental truth, 
which is that one does not get care, as a general 
thing, without paying for it; but the attempt to 
regulate the amount of care by the compensation 
or benefit received by either party has not been com- 








‘ : F |law needs little comment. 
is actually allowed to exercise less than ordinary | Cine cinbiakes edtiie 
n 





the case at all. Victor D. Cronk. 
MeENomonieE, Wis., February, 1905. 
———_>——_ 


THE PRESUMPTIONS AND BURDEN OF 
PROOF IN ACTIONS AGAINST CARRIERS. 





I. Introduction— The importance of the subject, 
urden of proof, and its converse, presumption, in 
procedure, as well as in its relation to substantive 

Unfortunately con- 
in the decisions and 
writings on this subject, especially so in litigation 
concerning carriers. ‘This confusion and conflict 
is in some measure due to the varied conception 
and use of the terms presumption and burden of 
proof, and the misapplication of the general prin- 
ciples underlying the subject to the facts in the 
cases.(1) For this reason it will be expedient, if not 
necessary, to explain the terms and review the prin- 
ciples made use of further on. 

II. Presumptions generally—tIn aid to inquiry as 
to the existence of unknown facts, the rule, attach- 
ing legal effect to certain known facts, is a pre- 
sumption. It results in establishing facts by infer- 
ence, and thus takes the place of direct evidence. 
The theory on which all presumptions are founded 
is the necessary, or usual, connection between facts 
and circumstances, the knowledge of which results 
from experience and reflection. Presumptions are 
usually classed as those of law and fact. Presump- 
tions of law being uniform and constant rules ap- 
plicable generally, giving rise to an obligation upon 
juries, to find in favor of the party supported by its 
effect, in absence of opposing evidence. They are 
mere arbitrary rules of law and are conclusive when 
evidence is not admissible to rebut their effect.(2) 

When they are drawn by the jury instead of the 
court and thus apply to particular cases or circum- 
stances, they are presumptions of fact.(3) 

Presumptions required by law, and those of fact, 
the probative value cf the latter, attaching its con- 
sequence, as to operation, are the same; both 
throwing on the party, against whom they operate, 
the duty of going forward with the evidence.(4) 


III. Burden of proof generally—In a general 
way, burden of proof is the duty of proving facts in 


a.) ‘‘ No subject have I discovered in my researches 
in respect of which the decisions are in a greater state 
of conflict.’”’ Judge Thompson in 22 Am. Law Rev. 198 

(2.) 6 Law Mag. pg. 348. 

(3.) Presumptions of fact result from logical infer- 
ence, and thus require the production of evidence as a 
preliminary. 

(4.) Prof. Thayer objects to the classification of 

esumption into law and fact. It would seem that 
n “strong” or “ mixed’”’ presumptions, or whatever 
term may be applied to them, the mere fact that 
judicial recognition is given to a probable inference 
cannot make it a presumption. 3 Harv. Law Rev. 

. 149; also see Vol. 4, pg. 45. 

e courts, however, universally treat the inference 
of fact as a presumption. For the usual treatment 


found in the decisions, see the learned decision of 
J. Scott, in Ham v. Barrett (28 Mo. 388), where the 
function of court and jury, in cases of presumption 
of law and fact, are laid down. 
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dispute. At the outset of every case, this duty is 
on him who would support the issues raised. Gen- 
erally speaking, this burden is on the one who takes 
the affirmative in pleading.(5) Thus used, burden of 
proof indicates the burden of establishing the case 
or issue and remains unchangeable throughout the 
entire trial. A secondary meaning is attached to the 
term, burden of proof, and, so used, indicates the 
duty of adducing evidence, to meet the effect of 2 
presumption, or to rebut opposing evidence. Here 
it expresses the duty of going forward with the 
proof and has been termed burden of evidence.(6) 
When the plaintiff has established a prima facie 
case, the burden of evidence shifts to the defendant. 
It is not a shifting to a new issue, but remains 
within the same issues, and is usually caused by the 
plaintiff establishing a presumption, the premises of 
which has not been questioned. As a test it is 
usually stated that the burden of proof is on the 
party who would fail if no evidence whatever be 
introduced; and that the burden of evidence is on| 
him who would fail if no evidence, or no more, is | 
introduced at a particular point in the case. 
tests presuppose the issues as already formed, od 
that in examining abstract facts, the nature and | 


form of action, pleadings and issues should be | 
considered.(7) | 





These | 


IV. With reference to actions for negligence.—| 
1. Generally— Most of the actions against carriers | 
settle down to a question of negligence. It is, there- | 
fore, essential to have a correct understanding of 
actions for negligence before taking up carriers | 
proper. Negligence is absence of care according to | 
circumstances and is actionable when rights of} 
others are injured. It has to do with violations of | 
duties, which arise from the possession of rights | 
and those which arise from assumed relations; as 
well as duties expressly imposed by statute or ordi- 
nance. The essential element of negligence is the 
breach of duty, and to sustain an action the plaintiff 
must show ‘the nature of the duty owing, also that 
the defendant owes it to him.(8) The remedy for 
negligence is an action in case. To sustain this 
action the duty must be created by law, and if there 
be no duty except such arising from contract, the 
plaintiff must sue in assumpsit on the agreement.(9) 

Contractual duties arise out of agreements be- 
tween parties and for a non-performance, assumpsit 
will lie. In many cases such contractual duties 
amount to little more than an expression in words 





(5.) Judah v. Univ., 23 Ind. 272. As to the necessary 
elements of the plaintiff’s case, so far as denied by the 
defendant, the plaintiff has the affirmative, but as to 
affirmative defense, even when set up under the gen- 
eral denial, pleas in nature confession and avoidance, 
and matters of set off, the burden of proof is on the 
defendant. 


8.) Central Bridge Corp. v. Butler, 2 Gray (Mass.), 


(7.) a v. Hughes, 1 Moo & R. 464; Best Evid., 
sec. b 

(8.) Roanoke Nav. Co., lll N. C. 
Torts tnd 70d), 791. 

(9.) Martin Civil Proc. 84. It is inaccurately said 
that case will lie for violation of duty created by con- 
tract. The contract may create the relation, but, in 


74; Cooley 





an action for negligence, the duties involved are im- 
posed by law. 


of what the law would otherwise impose. In such 
cases there is an overlapping of contract and tort; 
and in case of breach the plaintiff may sue im 
assumpsit or in case.(10) 


2. Burden of proof.— Negligence is a positive 
wrong and he who asserts it has the burden of 
proof.(11) The plaintiff must establish the duty 
and the negligent performance thereof. Whether 
the proper amount of care was bestowed depends 
on the circumstances, the sort of care, on the duty 
involved. Therefore, when the duty is established, 
the circumstances of each case, are the facts which 
determine whether negligence can be inferred or 
not. Thus negligence is a presumption of fact, and 
is inferred from the facts and circumstances dis- 
closed, in absence of direct evidence to the con- 
trary.(12) 

The phrase res-ipsa loquitur, meaning the thing 
speaks for itself, is the maxim applied to cases 
where it is said the mere fact of accident, under the 
circumstances in a particular case, is sufficient to 


| raise a presumption of negligence.(13) It is only 
| applicable where the accident is shown to be directly 


connected with something in control of the defend- 
| ant.(14) In the early cases applying this maxim it 
is usually stated that when a thing which causes 
injury*is shown to be under the management of the 
defendant, and the accident is such, as in the 
ordinary course of things does not happen, if those 
who have the management use proper care, it 


| affords reasonable evidence, in absence of explana- 


tion, that the accident arose from want of proper 
care.(15) 

As a general rule then, for all cases of negligence, 
it may be stated, that it is necessary for the plaintiff 
to establish by evidence, circumstances from which 
it may fairly be inferred that there is a reasonable 
probability that the accident resulted from negli- 
gence. 


3. As to cases resting in contract— An exception 
has been attempted to be made to this rule, in cases 
“resting in contract,” those cases already referred 
to, where a breach of contract also gives rise to an 
action ex delicto. As an exception it has been 
stated, that in this class of cases, mere proof of 
accident, without evidence as to how it did happen, 
may operate to'charge the defendant.(16) In a 
California case this destruction was held not sound, 


(10.) Kerwhacher v. R. R., 3 Ohio St. 188. If case 
is brought the theory of the case must rest in tort. 
Chena he v. Collins, 34 Maine, 299; Pollock Torts 
(Webb’s Ed.), 534. The contract may determine when 
and how long these duties take effect, and also stipu- 
late exemptions. 

(iL) Lawson Carriers, 


338. The wrong — injury 
must be cause and effect. 
Mo. 22. 


Harlan v. St. Louis R., 6 


(12.) Huey v. Gahlenbeck, 121 Pa. St. 238. 

413.) Hammack v. White, 11 C. B._N. S. 588; Kearney 
v. R., R. 6 Q. B. Byrne v. Boadle, 40 L. R. Q. 
B. ; Hays v. R. R., 111 U. S. 228; Daniel v. R. R., 
L. R. 3 C. P. 216; Brown v. Han. R., 33 Mo. 309. 

a4.) Holbrook v. R., 12 N. Y. 

5.) White v. Boston, 144 Mass. ” 404; Davidson v. 
Lake Shore R. R., 171 Pa. 522; see cases, note 13, 


su 

a6) Jaggard Torts, Vol. 2, sec. 265; Howser v. Cum- 
berland R. Co., 30 Atl. 906. See article by J. Thomp- 
son, 10 Cent. Law Journal, pg. 261. 
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the court saying, “ We have found no sound reason 
stated in the books, why this principle should be 
applicable to cases involving contract relations, and 
inapplicable to cases where no contract relations 
exist.”(17).. It was there held, that in all cases of 
negligence, regardless of contract relations, mere 
proof of accident may be sufficient evidence of 
negligence. This decision is correct so far as de- 
claring the distinction in question as being unsound: 
but unfortunately the reasoning of the court is 
clouded by the use of inaccurate language. To be 
strictly accurate, in no case founded on negligence 
will mere proof of accident be sufficient.(18) 

It may be, that in a particular case, the court can 
say “the happening of this accident, will raise an 
inference of negligence, because the accident in 
question is of such inherent nature and character, 
and in connection with attending circumstances, is 
such as to raise a presumption of negligence. Bu 
this is no more than the application of the maxim 
res ipsa loquitur, before referred to; and is applicable 
to all cases of negligence, regardless of contract 
relations. It being true that in no case will the 
“ fact of accident” raise an inference of negligence; 
the same conclusion is reached, as in the California 
case, that the distinction is ‘unsound. 


In examining the cases on this question, the first 
reference to such a distinction is found in th: 
English case of Smith v. Great Eastern R. R.(19) 
Where reference is made to a former decision of 
Judge Early, who is quoted as saying “I do not 
assent to the doctrine that mere proof of accident 
throws on the defendant the burden of showing the 
real cause of the injury; all the cases where hap- 
pening of accident have been held prima facie evi- 
dence of negligence, have been cases of contract.” 
The principle cases relied on by Judge Early, in 
support of this dictum, are the cases of Carpue v. 
London and Brighton R. R.(20) and Skinner v. 
London R. R.(21) The former decision went off 
on another question, and the only authority in the 
case is a statement at nisi prius that “ plaintiff 
made a prima facie case by showing when the acci- 
dent occurred, the train was under exclusive 
management of the defendant.” The latter case was 
a collision between two vehicles of the same com- 
pany. Alderson, B., saying, “this is not a case of a 
collision of vehicles belonging to different persons, 
where no negligence can be inferred against either 
party, in the absence of evidence of negligence.” 
Nothing in these cases would warrant an exception. 
Holbrook v. Utica R. R. Co. is cited as authority 


(17.) gary v. Grant Powder Co., 40 Pac. Rep. 1020. 
as.) In Vol. 57, Cent. Law Journal, pe. 6, Mr. Wood 
makes This qualification to the rule ‘that mere fact of 

accident is sufficient. It certainly should be added 
that the accident shown be one which would not 
ordinarily happen where due care used. An examina- 
tion of the authorities cited in this article leaves no 
question as to the result that no sound distinction, 
as referred to, exists in cases resting in contract. See, 
also, 6 Law and Proc. . 628; 42 Cent. Law 
Journal, ; Kerwacher v. R. , 3 Ohio St. 188. 

a9.) L. R. 2 C. P. 10. 

(2.) 5 Q. B. 747. 

(21.) 5 Ex. 787. 





for the exception. Here a passenger was injured 
by the door of a freight car striking coach. Again 
the facts raise the presumption. On appeal it was 
expressly stated that mere proof of accident was 
not sufficient, but that a presumption of negligence 
might arise from the cause or other circumstances. 
(22) 

An examination of the cases cited in the note 
will show that when negligence is the ground of 
action, it devolves upon the plaintiff to trace the 
fault for his injury to the defendant, and in 
cases he must give some affirmative evidence as to 
the nature of the act and attending circumstances, 
from which there may be a logical inference oi 
negligence; that the attempted distinction as to 
cases “ resting in contract’ was neither applied nor 
adhered to, and that in no case is proof of the mere 
fact of accident held sufficient to go to the jury.(23) 

While there is no distinction in cases resting in 
contract, so as to say, slight evidence of negligence 
is sufficient in this class of cases, and that ordinary 
evidence is needed in other cases; yet as before in- 
dicated, owing to assumed relations, the law im- 
poses different duties, so that in one class of cases 
evidence of slight negligence is sufficient, and ag: 
in others, evidence of ordinary or even gross neg- 
ligence is required.(24) 

Actions against common carriers and carriers of 
passengers are the most important in the class of 
cases “ resting in contract,” and hereafter our atten- 
tion will be confined to a consideration of each of 
these two important relations. 

V. As applied to carriers of passengers — 1. Gen- 
erally.— The term carrier of passengers is used to 
designate the common carrier to whom extraordi- 
nary liabilities attach. When the plaintiff is relying 
on such exceptional liability of a carrier, he must 
make him out to be a common carrier. This is 
accomplished by showing that the carrier held him- 
self out to carry generally, or by establishing other 
facts from which the law will presume the defend- 
ant to be such.(25) If the defendant is a railroad 
company, the status of a carrier of passengers is 
presumed.(26) 

The question whether the plaintiff was a pas- 
senger comes up more frequently, and, when in 
issue, the burden of proof is on the party asserting 
it.(27) <A person riding on a vehicle used for the 


(3) Holbrook v. Utica R. R. Co., 16 Barb. 113; also 
12 N. Y. 236. 


in 

(23.) Rose v. Trans. Co., 11 Fed Rep. 438; Curtis v. 
R. R., 18 N. Y. re Nitroglycerine case, 15° Wall. 524; 
Huff v. Austin, 46 Ohio St. 386; Scott v. Dock Co., 3 
Hurl. and C. 5 i a v. Oliver, 35 L. J. (Ex.) 165; 
gree v. St. John : carpe v. Halsted, 44 


Il. App. 97; Volkman v. z R., 14 N. Y. 418; Cum- 
mings v. Nat. Furnace Co., 60 Wis. 608 Pitlibridge v. 
McCann, 117 Mich. Fuchs v. St. uis, Mo. 169, 


later reported in ist Mo. 620, the Wy Ct of Missouri 
in the same case reverses itself, an “holds that mere 
fact of explosion of gas, in sewer, does not make a 
prima facie case of negligence against the city. 

(24.) When a fact was once allowed to be evidence 
of negligence at all, it might be evidence equally in 
most of the cases of sli ie ordinary or oss — 
gence. Whitaker Smith (Webbs’ Ed). pg 
587. 


(%.) Walsh v. Mo. Pac., 02 Mo. 
(26.) Atlantic R. Co. v. ‘Land, 58 Fed. 760. 
(27.) Creed v. Pa. R. R., 8 Pa. St. 139. 
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carriage of passengers is presumed to be a passen- 
ger.(28) This rule does not apply to one traveling 
on a freight train. On the contrary, in such cases, 
it is presumed, that the person is not lawfully there. 
(29) Custom to travel on same, invitation to ac- 
company freight, and other similar facts, may over- 
come this presumption, even where contrary to 
general regulations of the carrier.(30) 

The fact that a passenger is accepted by the carrier, 
and is lawfully within the carriage, creates the con- 
tract relation. The ordinary passenger ticket is not 
the contract; it is only evidence of the agreement. Its 
possession has been held to be prima facie evidence 
that the owner has paid the regular price for it, 
and if unmutilated, the presumption is that it has 
not been used.(31) If, however, the ticket purports 
to constitute a mutual contract, reasonable condi- 
tions insisted therein are bindng on the purchaser; 
being presumed to having been assented to, by ac- 
cepting the ticket itself.(32) The contract entered 
into determines the right to be carried, but when 
once the relation of carrier and passenger has been | 
assumed, the law determines what duties are re- | 
quired, what care and skill must be exercised.(33) | 
Carriers of passengers do not contract to carry 
safely at all events, that is they do not “ insure” 
the passenger’s safety; their agreement is to exer- 
cise that care and skill which the law requires of 
common carriers. Whether a passenger sued the 
carrier for injuries received, im assumpsit on the 
contract, or in case for violation of duty, im- 
posed by law, the question in either case is: has 
the carrier exercised that degree of diligence re- 
quired by law? In other words, has the injury | 
occurred because of negligence of the carrier ?(34) | 

2. Nature of liability— The duty of a carrier of | 
passengers to carry those who may apply is not one | 
of mere toleration to transport. The liability de- 
fined and imposed by law is, that the carrier must | 
exercise the utmost care and foresight, 7. e., the| 
highest diligence to carry safely, and the slightest | 
negligence will charge him.(35) The extent of the’ 
liability is described in various ways in the cases, | 
according to the facts on which the decisions rest; | 
the degree of care necessary being proportionate to 
the nature of the risks involved.(36) In a general 





nn Rosenbaum v. R. Co., 38 Minn. 178; Atch. 

. R. v. Headland, 20 L. R. A. 822; Louis., N. A. & C. 
R. v. Thompson, 107 Ind. 442. 

(29.) People v. Douglass, 25 Pac. 417; Burke v. Mo. 
Pac. 51, Mo. App. 491. If one is permitted to be there, 
by the consent of em loyees, the presumption is 
against authority to bind the carrier by such consent. 
Houston T. C. Ry. Co. v. Moore, 49 yi 31. 

(30.) Waterbury v. R. R., 17 Fed. 671 3 

(31.) Pier v. Finch, 24 Barb. (N. Y¥.) 5 

(32.) Eastman v. Maine R. R., 70 x H. 240. The 
modern tendency is te. allow carriers to stipulate 
agntnet liability for nest ence, by contract, in case of 
gratuitous passen e burden of proof is on the 
| eg to prove the  amption. if relied on. Northern 
Pac. Co. v. Adams (Sup. Ct. U. S., not yet 


pontes ). 

33.) Austin v. Great West. Ry., L. R. 2 Q. B. 442; 
Lemon v. Chanlor, 68 Mo. 353; Fouiks v. Met. Dist. R., 
499 L. J. C. P. 361. It is sometimes stated the confidence 
—_— and accepted is sufficient to create the 


“3h) Readhead v. es R. Co., L. R. 2 Q. B. 412; 
icks v. Han. Sm. 


| part of the carrier.(40) 





Co. 
3 Til. Cent. R. v. Philips, 
(36.) ‘Ware v. Gay, 11 Pi oe 106. 


way, it may be stated that the carrier is required to 
exercise the highest degree of care reasonably ex- 
pected from human vigilance, in view of the char- . 
acter of conveyance and consistent with practical 
operation, and this extends to the construction, in- 
spection, maintenance and operation of the entire 
system of transportation.(37) 

3. Burden of proof as to negligence.— Having 
established the relation which implies the duty, it is 
incumbent on the plaintiff to show that the injury, 
for which he seeks damages, was the result of viola- 
tion of such duty, that is, the plaintiff has the burden 
of proof as to negligence. Facts must be estab- 
lished warranting an inference of negligence. 

When an injury is received from anything em- 
ployed by the carrier, or of which he has control, 
the general rule applies, that the facts may raise an 
inference of negligence.(38) 

Res ipsa loquitur is applied to cases against carriers 
where the nature of the accident, with the attending 


| circumstances, justify an inference of negligence.(39) 


It is often stated that happening of an accident 


| gives rise to a presumption of negligence on the 


Accidents may happen 
where there is no negligence, as where they result 
from acts of third persons, or happen from causes 
not due to human agency. To presume that where 
an accident occurs that it was caused by the car- 
rier’s negligence would tend toward making the 
carrier of passengers an insurer.(41) As was pre- 


| viously stated, in a particular case, the happening of 
| the accident in question, under the surrounding cir- 


cumstances, may be sufficient to raise a presumption 
of negligence. Although not confined to carriers, 
yet it is more frequently applicable in such actions. 
| (42) The most common of these cases are acci- 
dents caused by the breaking down of vehicles, or 
other appliances, derailment of cars, collisions, jolts 
or violent jerks, falling objects and explosions.(43) 
The reason negligence is inferred in these cases is 
that the carrier has the management and control, 
and if proper care is used in the ordinary course 
of things no accident will occur.(44) This is the 
crucial test, as to the inference of negligence, in 


(37.) Patterson Ry., Acc. Law, sec. 338. In New 
York the carrier is pease liable 2 © cine safe 
vehicles. Alden v. N 26 N. 

aM, R. R., 18 N. Y. 534; “cea Carriers, 

(39.) Benedict v. Polls, kg Md. 62. 

ua See Chicago R. R. Zernik, 55 L. R. A. 610. 

41.) ers H. & St. J. R. R., 37 Mo. 240; oo 
v. R. 15 L. R. A. 416; ay 4 K. C. R. mo 
Mo. ‘nd a v. Metro. R., 9 pp Cases (D. C.) 60 
ee & v. Beckley, % Atl. Rep. AR The Nederiand, 

ed. 63. 

‘“‘The mere proof of the happening of the accident 
shows nothing; facts must be stated from which 
negligence can be as inferred.”” Pa. R. Co. 
v. MacKinney, 17 Pa. 


rtis v. 


(42.) Rose v. Trans. kg i Fed. Rep. 438. 
(43.) Se ws v. Griggs, 2 Camp. Rep. 79; R. R. v. 
Mowery, 36 Ohio St. hte Furnish v. Mo. Pac c., 102 Mo. 


438; Oc "vy. Mo. Pac., 130 Mo. 27; Stokes v. Salstonstall, 
13 Pett. 181; Memphis R. v. McCool, 8 Ind. 392; Robin- 


son v. Cent., 20 Blatch. 338; Dougherty v v. R. R. 
Co., 81 Mo. 325. See, dissenting opinion o of J. Vailiant, 
in Oglesby v. Mo. Pac. Ry. Co., 76 8S. W. For an 


exhaustive collection of illustrative cases, see Black’s 
Law and Practice in Accident Cases, sec. 183 

(44.) White v. Boston R. R., 144 Mass. 404; Fetter 
Carriers, sec. , 
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these cases; the difficulty encountered lies in its 
application. In a Missouri case, where a train was 
allowed to stand on the crossing of another line for 
some time, resulting in a collision, the court in- 
structed the jury, that the fact of collision shifted 
the burden of evidence to the defendant. The col- 
lision did not occur between trains on its own line, 
and cannot be said to have resulted from anything 
under control of the carrier. The decision is er- 
roneous in principle; whether enough evidence was 
produced to show negligence, notwithstanding, is 
another question.(45) 

In another case, where plaintiff, a lady passenger, 
sued a carrier for injuries received from a fellow 
passenger carelessly dropping a match on her dress, 
which blazed up before the conductor could render 
assistance, the court properly held the facts as 
stated were not sufficient to infer negligence. Judge 
Sherwood, while concurring in the opinion, took 
occasion to justify his dissenting opinion in Fuchs 
v. St. Louis (supra), by suggesting that if fire ex- 
tinguishers or a tank of water on top of the car, 
with hose arrangements, were fitted on the cars, so 
as to let down a volume of water on the burning 
dress, it may be the disaster could have beer 
averted.(46) This shows how far legal imagination | 
can extend, if need be, in the application of prin- 
ciples in the cases. A clear analysis of the facts 
should govern the application in each case. 


4. Statutory dutices—To rely on a violation, by 
the carrier, of a duty imposed by statute or ordi- 
nance, it must appear that the statute in question 
does not merely create a public duty, but was de- 
signed for the benefit of a certain class, and that the 
plaintiff came under that class.(47) In such case, 
the plaintiff has the burden of proving negligent 
violation causing damage. Some decisions hold 





that violation of duty imposed by statute is neg- 
ligence per se.(48) On the other hand, other cases 
hold such violation is merely evidence of negligence 
to be considered in connection with the circum-| ‘ 
stances of the case.(49) The statute itself may de- | 
termine this question by making evidence of injury, | 
prima facie negligence. 





5. Statutory presumptions.— Statutory rules are 
in force in some States making proof of injury to 
passengers prima facie evidence of negligence.(50) 
Here the mere fact of injury, if connected with the 
carriage, raises a presumption.(51) 


4%.) Clark v. C. & A., Ya Mo. 197. 

46.) Sullivan v. Jeff. 132 Mo. 1. 

(47.) Dallas R. Co. v. Binet, 26 S. W. 465. 

(48.) Pa. , Co. v. Hensil, 70 Ind. 569; Hanlon v. 
S. Boston R. Co., 129 Mass. 310. 

(49.) Vandewater v. N. Y. & N. E. 35 N. Y. 583; 
Meek v. Pa. Ry. Co., 38 Ohio St. 632. This: is the better 
view, and even in those cases which hold breach of 








statutory duty, negligence per se, the question of 
negligence is still submitted to the jury in the great 
— of instances. 
50.) iss. Code, 1890, sec. 1808; Ga. Code, 1882, sec. 
; Fla. Laws 1890, ch. 4070, sec. 1; Nebr. (Art. 1, 


ah R. R. v. Flaherty, A Ge. 335; Vicks- 
burg M. R. Co. v. Phillips, 64 Miss. 693. In Mo. Rev. 
St. 1858, pg. 647, stat. made fact of injury and cone 





ma facie proof of negligence. Shultz v. R. R., 
o. 32. These and other early cases based on this 


6. Rebutting the presumption— Where the pre- 
sumption is thus raised, the burden of evidence 
shifts to the carrier. Some cases hold it necessary 
for the defendant not only to rebut the presump- 
tion, but to go further and show, by a pre- 
ponderance of evidence, that it was not guilty of 
negligence. This is not correct in principle; the 
burden of proof, as to negligence, rests on the 
plaintiff throughout the trial, the presumption of 
negligence merely shifts the burden of evidence to 
overcome it, and, therefore, it does not devolve on 
the defendant to go further.(52) The presumption 
of negligence is one of fact and is for the jury to 
determine. Some conflict exists in the cases, when 
evidence has been established to rebut the presump- 
tion, as to whether it is for the court or jury to 
say if such inference is overcome. Where the evi- 
dence in explanation is uncontradicted, and is such 
that men of ordinary intelligence would agree in 
saying that no inference as to negligence can stand 
in the light of the evidence, then the court should 
declare the presumption met. In all other cases 
the question should be left with the jury.(53) 


7. Contributory negligence—The authorities are 
about divided on the question of burden of proof 
as to contributory negligence. In those States, 
where the plaintiff must allege freedom from negli- 
gence, there is a corresponding duty to prove the 
allegation.(54) Contributory negligence is a wrong 
in the plaintiff, as negligence is in the defendant, 
and if the defendant would avail himself of this 
defense he should be required to set it up, and have 
the burden of proving it at trial. This is the view 
taken by the weight of authority, and seems to be 
in accord with principle.(55) 


VI. As applied to common carriers.— 1. Generally. 
— Carriers undertaking to carry goods “ generally ” 
exercise a public calling, and are known as common 
carriers. The liability of the common carrier is 
peculiar in nature, and is looked upon as an anomaly 
in our law. It is generally conceded that our com- 
mon law of carriers is not derived from the Roman 
law, but is entirely an Anglo-Saxon institution. (56) 
From the earliest times those engaged in “ com- 
mon” occupations were subject to exceptional 
liabilities, each having a duty to guard against some 
specific kind of loss.(57) All the old precedents of 


statute have been cited in later decisions as authority 
that mere fact of injury raises a presumption of neg- 
gence. 

(52.) Mexican Cent. Ry. Co. v. Lamicella, 28 S. W. 
277; Fetter Carriers, vol. 2, 1230. 

.) Hite v. R. R., 130 Mo. 132; Sa R. R. 
(supra); Fredericks v. R. R., 157 Pa. 4 103; see 2 
Greenleaf, Evid. (16 Ed.), pg. 204, note 3. 

(54.) Raymond v. Burlington R., 6 Iowa, 152; Fuller 
v. Boston R 133 Mass. 491; Penn. Co. v. Finney, 
145 Ind. 561. 

(55.) Ind. R. R. v. Hoish, 93 U. S. 291; Rapp v. St. 
Joe & S. R. Co., 106 Mo. 423; McDonald v. Montgomery 
R., 110 Ala. 161. "In N. Carolina, stat. places burden of 
roof as to contrib. negligence on the defendant. See 

allace v. R. R., 10 8S. E. 562. 

(56.) Nugent v. Smith, 1L. R. C. P. 428. 

(57.) The famous “Marshall Case, DP Year Bk. 33 
Hy. VI-1 (1458), indicates the nature of undertaking of 
the Marshal, against whom | an action is brought for 
the escape of a prisoner. ‘‘ Held escape no defence, 


as the duty to guard was his.” 
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declaration against carriers alleged negligence, 
and that was the ground of action.(58) But, in in- 
stances, as above referred to, the bailee was 
answerable irrespective of care. Here negligence 
meant failure de facto to keep safely, that is, any- 
It has been 
stated, that the modern liability of the common car- 
rier is an ignorant extension of this earlier and 
much narrower liability; at any rate it is safe to say 
it is a survivor of a doctrine common to all bail- 
ments.(59) 

The dictum in the famous case of Coggs v. Ber- 
nard(60) prepared the way for the case of Forward 
v. Pittard(61), where we have squarely presented for 
the first time an action against a carrier, where the 
loss was caused by pure accident. Here Judge 
Mansfield says, “to prevent litigation, collusion, 
and necessity of going into circumstances, impos- 
sible to be unraveled, the law presumes against the 
carrier, unless the carrier shows it was done by the 
king’s enemies, or by such act as could not happen 
by the intervention of man.” 

Common carriers are responsible fot the safe 
carriage of freight, against all hazards, excepting 
act of God, public enemy, acts of the shipper, public 
authority, and damage caused by inherent nature of 
the goods.(62) 


The contract between the shipper and carrier is 
to carry “safely and securely,” according to the 
custom of the realm, meaning to carry with the 
exceptional liability imposed by law. In all of the 
States, carriers may, by contract or notice, limit this 
liability; but the courts have not gone so far as to 
permit the carrier to contract away liability for 
negligence. It devolves upon the carrier to show 
the terms of any contract which lessens his com- 
mon-law liability, when set up as a defense; and 
where notice is used to qualify this liability, the 
burden of proof is likewise on the carrier to show 
that the shipper was informed of the terms and 
effect of such notice.(63) 


2. Burden of proof.— To sustain an action against 
a carrier, the plaintiff must show such interest in 
the goods damaged as will entitle him to sue. The 
mere fact that he is named as consignee raises a 
presumption of ownership.(64) The plaintiff has 
the burden of showing that the defendant is a 
common carrier; but being once shown, it is pre- 
sumed to continue, and the burden is then on the 
carrier to show, at time of damage, that his liability 


(58.) Holmes Common Law, 200. 

(59.) 11 Harv. Law Rev. 158. See article by Judge 
Holmes in 13 Am. Law Rev. 609. 

(60.) 2 Ld. Ray, 909. 

we” 1 Term Rep. 27; also reported in 1 Rev. Rep. 


es) Coggs v. Bernard (supra). The civil law gave 
immunity to carriers wherever loss resulted from 
“casus fortuitus,’’ that is, inevitable accident, aris- 
ing from any unforeseen or unavoidable occurrence. 
Our common law exemption is limited to “acts of 
God,’”’ accidents not connected with human agency, 
and the question of absence of care has no significance. 

(63.) Am. Trans. Co. v. Moore, 5 Mich. 378; Hale on 
Carriers, pg. 437. 


(64.) Lawrence v. Miturn, 17 How. (U. 8.) 10. 





as such had terminated.(65) When the action is on 
an express contract, the plaintiff must prove the 
contract as set out; in other cases, facts showing 
the relation entered into must be established.(66) 
The shipper now has the burden of showing d+ 
livery of the goods in good condition, acceptance 
by the carrier for carriage and damage, while in 
the possession of the carrier as such.(67) The fact 
that the carrier accepts the goods raises a pre- 
sumption that they were in good condition, so far 
as apparent. Acceptance is presumed when goods 
are left in a usual place, in accordance with the 
contract or custom of carrier to so receive them.(68) 

The shipper must also show compliance with con- 
ditions in the contract, requiring claim of loss be 
presented in a specified time and manner.(69) But 
this has been held unnecessary when the plaintiff, 
in pleading, does not declare on the express agree-* 
ment, containing such conditions.(70) 

3. The presumption — On the question of negli- 
gence, as previously indicated, the law as to car- 
riers is rather singuMr. The plaintiff need not 
prove negligence on part of the carrier, although 
it be averred.(71) Moreover, proof of diligence by 
the carrier will not excuse him.(72) 

Everything is negligence in a carrier that the law 
does not excuse, and as such has been termed neg- 
ligence in point of law, it being sufficient if facts 
proved show what the law calls negligence.(73) 
This rule of absolute liability is enforced in judicial 
administration by a co-relative rule of evidence, that 
of presumption. As stated by Angell, the question 
of negligence, in cases of carriers of goods, is dis- 
posed of as a presumption of law.(74) Like most 
conclusive presumptions, the rule is part of the sub- 
stantive law, and amounts to saying, in a rather 
awkward way, that a common carrier, with the ex- 
ceptions noted, is an insurer.(75) 

The presumption shifting the burden of evidence, 
the carrier must show that the loss was occasioned 
by one of the excepted causes, or that it was within 
some special exemption, made by contract.(76) 


4. Proof of carrier’s exemption— The rule is 
recognized that when a prima facie case is thus 
made out, it devolves on the carrier, if he pleads 


(65.) Peoria y U. S. R., 136 Ill. 648; Ringgold v. 
Haven, 1 Cal. 

66.) 4 Sg - ‘East. S. B. Co., 50 Me. 339; 2 Chitty 
zee. (6 Am. Ea.) 117; Emigh v. Pittevure, 4 Bissel, 


(67.) Mo. Pac. v. Heath, 18 S. W. 477. 

(68.) Montgomery E. Ry. Co. v. Kolb, 73 Ala. 393. 
The agent of the carrier is presumed to have authority 
to accept. 

(69.) McNichol v. Pac. Exp. Co., 12 Mo. App. 401. 
This is changed by stat. in Texas, putting the eden 
¢ peoot on the carrier. St. L. R. Co. v. Hays, 35 S. 


(70.) MeNichol v. Pac. Ex xp. © Co. (supra). 
(71.) Richards v. London Cc. Ry. Co, 76. B 


(72.) Aguen yv. Steamer Contra Costa, 87 Am. Dec. 
87; McCall v. Brock, 5 Strob. (S. Car.), lig. 

(73.) Trent & Mersey Nav. v. ood, 4 Doug. 
Leveeni v. Deury, 8 Ex. 166; Dale v. Hall, 1 Wiis: 

; Mershon v. Hobensack, 22 N. J. L. 372. 

aia) Angell Carriers, sec. 61. 

(75.) Propeller Niagara v. Cordes, 21 How. 7; Shaw 
v. Gardner, 12 Gray (Mass.), 488; Palmer v. Grand 
June. R. R., 4 M. & W. 749. 

(76.) McCoy v. R. R., 44 Iowa, 424; West. Trans. Co. 
v. Newhall, 12 Ill. 466. 
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exemption upon some cause for which the common 
law imposes no liability or exemption by virtue of 
special contract to show facts, as will bring him 
within the exemption claimed.(77) At this point 
there is a divergence in the decisions as to what is 
necessary for the carrier to prove to exonerate him- 
self. One line of cases holds that the carrier meets 
this prima facie case, by bringing himself within 
the excepted peril, that is, by establishing facts 
showing, that at time of damage the excepted peril, 
whether it be a peril excepted by the common law 
or contract, was present and operated as an efficient 
cause in producing the damage.(78) Other cases 
hold that the carrier, relying on exemption from lia- 
bility, must not only show that the loss or injury 
falls within the exception, but also that it occurred 
without negligence on part of the carrier.(79) 


5. Reasons for divergence of opinion— The views 
of some of the courts are accounted for, by the 
effect given to the special contract. Some courts 
concede to such contract the effect of reducing the 
extraordinary liability of the common carrier to 
that of a mere ordinary bailee for hire.(80) Other 
courts holding that public policy will not permit 
the carrier to thus cast off the character of common 
carrier, and that notwithstanding the exemptions by 
contract they are construed and applied to him as a 
common carrier.(81) Considering the history of 
the liability of common carriers, no sound reason is 
apparent for the exceptional liability imposed, and 
those decisions which give the special contract the 
effect of reducing this liability are in accord with 
reason and principle. The modern tendency is to 
allow much freedom in commercial transactions; 
contracts not being considered contrary to public 
policy save when they attempt to exempt damage 
caused by negligence. 

But this cause for divergence is absent in cases 
where the carrier sets up the common law exemp- 
tions to his liability. It would seem that in these 
cases the carrier is bound to make out facts, show- 


ing that the damage was caused by one of the 


(77.) Hudson v. weer Co., 93 Fed. 374; Pittsburg 
R. R. v. Barrett ew 7 St. 440. 

(78.) Western ene Co. v. Downer, 78 U. S. 11; 
Mitchell v. Exp. Co., 46 Iowa, 214; Buck v. Pa. R., 
Atl. 678; Farnham v. j Re omy R., 55 Pa. 59; Lamb v 

Patterson v. Clyde. 87 'N. 413. 
This is especially so held with reference be 2 came by 
fire, when exempted by contract. Ins. Co. R. R., 
152 Ind. 333; Wilson v. . Pac., 62 Cal. 164. And as to 


exemption “ except in case € oan ttn “at 
owner's risk.’”’ Adams Exp. lettanes, "el Til. 
1%; Platt v. Rich. R. R., 08 358; Shaller v. 
Chicago R. R., 97 Wis. 31. 


my. Hinton v. Eastern . So. 72 Minn. 337; Hinkle 
Southern R. Co., 36 8. Graham v. Davis, 4 
Shio St. 362 (2 Am. Dec. 28); ‘Wes R. R., 6 N. W. 
458; Houston R. Co. v. McFadden, 91 Tex. 194. The 
oP. yy of Minn., in a decision decided this year, has 
ed from this view, now holding ‘‘ that where loss 


po ma as due to overp "Mo" establish ne the burden is 


on the opposite party to establish neptigence of the 
earrier.”” Jones v. R. Co., W. Rep., 893. 
(80.) Lamb v. Camden, a x. Y. 271; York Co. v. 


Central R. R., 3 Wall. (U. 8.) 107. “Its effect is to 
sare them from those conclusive presumptions of 
Rees, ME which arise where accident is not imev- 
require that ;, negtigunee be actually 
ouee ved.” Golde he we Pa. R., 
(81.) nm Geghem v. Davis (supra); Bk. of Ky. v. 
Exp. 98 U. 8. 174; and early Mo. cases (now re- 
BS in note 84 , infra. 





excepted perils. An act of God is not such as will 
exempt from liability when human agency has con- 
tributed to it. The carrier, in making out his case, 
must be able to show facts such as will make out 
the excepted peril causing the damage, and, in doing 
so, must avoid furnishing the basis for an inference 
of negligence which could be drawn from the facts 
proved. Now, it being shown that the damage re- 
sulted immediately from the excepted cause, he is 
excused. No question of negligence arises, and 
proof of this must come from those who assert 
it.(82) Some courts, however, hold that the damage 
is not brought within the exemption, unless it ap- 
pears to have occurred without negligence, and, as 
the carrier must bring himself within the exception, 
the burden as to this is on him.(83) 

As to the exemptions by contract the prepond- 
erance of American authority is in favor of the 
English rule, which considers the carrier excused 
upon showing that the loss arose from a cause for 
which according to contract he was not respon- 
sible.(84) 

6. Statutory presumptions.— Statutory rules exist 
in some States as to the presumption in case of 
damage to goods while in the possession of the 
carrier. The Georgia statute was held applicable 
to actions founded on the general liability, as well 
as when founded on contract limiting such liability. 
In construing this statute, it was held that to 
silence the presumption, the carrier must not only 
show occurrence of an act of God, but also that it 
was the sole cause.(85) 


7. Proof of negligence— Where the plaintiff is 
bound to show negligence on part of the carrier, 
the question as to what is necessary, as to proof, is 
the same as was taken up before, generally, and in 
connection with carriers of passengers.(86) Gen- 
erally the fact that goods are damaged in transit 
raises no inference of negligence; but the nature of 
the accident and character of damage may afford 
prima facie proof.(87) 


(82.) Railroad Co. v. Reeves, 10 Wall. 189; Hutching’s 
Carriers, sec. 202a. 

(83.) Grey v. Mobile Trade Co., 28 Am. Rep. 729. 

(8%4.) As a qualification, where the contract is that 
carrier is not liable for leakage, rust, or breakage, 
if properly stowed, held burden on carrier to show 
wv ge stowage. West Mfg. Co. v. Guiding Star, 37 


An express stipulation against the presumption that 
might arise from proof of certain facts, held void; it 
allowing the carrier to prescribe the character of proof 
necessary. Southern Pac. v. Phillipson, 39 S. 958 

In Mo. early cases held to the rue that the carrier 
must show freedom from _ negiigence. Levering v. 
bes 3 E> Se Co., 42 Mo. 88; Ketchem v. Am. Exp. 
Co., 52 Mo. 390; Read v. R. R., 60 Mo. 199. Later de- 
sian hold carrier’ meets the prima facie case by 
— ng the case within the excepted peril, and that 

urden of proof < ‘. nApp. 88: W is on the shipper. 

Hick v. Mo. Pac., .e Witting v. St. L 

R. R., 101 Mo. 631 (1 602)’; Oo 

112 Mo. hag Anderson 3 x a! 98 Mo. App. 

R. R., 57 Mo. App. 359, which is in accord 

with ti this view, “put is quoted as contrary to these 
decisions, because of an erroneous syllabus. 

7° to. Ga. Ly sec. 3033; Columbus R. R. v. Rencty, 
He hag © Miss. ‘stat. see Jones v. Bond, 


ost 
86.) “Bee notes 28 and 4, a are 
87.) Harvey v. R. Aap. Ws; la By 
Railroad, 7 Allen, 98; Trans. Co. v. wees 
134; Russel Mfg. Co. New Haven Co., aw tou: 


West Mfg. Co. v. Guitar, 37 Fed. 641. 
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8. Carriers of live stock.—In those jurisdictions 
which hold carriers of live stock not to be common 
carriers, the burden of proof is on the plaintiff to 
show that the loss was caused by negligence.(88) 
Courts holding them to be common carriers insist, 
that the character of the carrier is determined by 
the holding out to carry generally and not by the 
kind of property carried; this being supported by 
the weight of authority.(89) But such liability as 
carrier is especially contingent upon the inherent 
vice, disease or condition of the animals shipped, 
and the shipper in the first instance must show not 
only delivery in damaged condition but an injury by 
human agency causing or concurring to cause the 
damage.(9o) 

9. Connecting carriers—In absence of express 
contract to carry goods to their ultimate destina- 
tion, in nearly all the States, a carrier does not by 
accepting them, directed to a point beyond its own 
line, become liable for the through transportation 
of the goods; but is liable only to the end of its 
own line.(91) 

Where goods are delivered to the initial carriers, 
to be carried by several connecting carriers, and are 
damaged, unless evidence to the contrary, the pre- 
sumption is that they reached the last carrier in 
same condition as when delivered to the first car- 
rier and the burden is on the last carrier to exon- 
erate himself.(92) It is often stated in such cases, 
that the presumption arises, that the damage oc- 
curred while in the possession of the last carrier.(93) 

W. F. ScHUERMEYER, 

MuskocEE, Inp. TER. Attorney-at-Law. 

——_>——_——_. 
SUPREME COURT OF THE UNITED STATES. 


(No. 292— October Term, 1904.) 
(Opinion filed April 17, 1905.) 





JosepH Locuner, Plaintiff in Error, v. THE PEOPLE 
OF THE STATE oF NEw York. 





In error to the County Court of Oneida county, 
State of New York. 


Constitutional Law— New York Labor Law 
— Police Power.—The 110th section of article 


(88.) Mich. R. R. v. JieDencug, 21 Mich. 165; Bar- 
ton v. Wheeler, 49 N. H. 9. 

(89.) Kansas pee. on v. Wiehels. oh Kas. 235; St. 
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damage was not the result of vices of animals shipped, 
positive evidence is not necessary. The circumstances 
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0. App. 109; Newman v. R., 53 N. Y. Sup. 


‘a The Eng. rule, which has been adopted by stat. 
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cepting of goods directed to place beyond line is prima 
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rected. Muscham 


v. Lancaster & P. Ry. Co., 


& W. 421; Prat. 0. 1899, sec. 5222; Rev. Stat. S. Car- 
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v. R. R., 104 U. S. 146 


(93.) nv. R. R., 43 Mo. App. 424. Some cases 
hold burden on first carrier in suit against him, to 
show delivery in - woe to connecting carrier. 
Ohio v. Emrich, 24 Ill. 245. 





8, chapter 415 of the Laws of 1897, known as the 
labor law of New York, by which no employe 
in a bakery shall be required or permitted to work 
more than sixty hours a week, held invalid. Such 
a law as this, although passed in the assumed exer- 
cise of the police power, and as relating to the 
public health or the health of the employes named, 
is not within that power and is invalid. The act is 
not, within any fair meaning of the term, a health 
law, but is an illegal interference with the rights 
of individuals, both employers and employes, to 
make contracts regarding labor upon such terms 
as they may think best, or which they may agree 
upon with the other parties to such contracts. 
This is a writ of error to the County Court of 
Oneida county, in the State of New York (to which 
court the record had been remitted), to review the 
judgment of the Court of Appeals of that State, 
affirming the judgment of the Supreme Court, 
which itself affirmed the judgment of the County 
Court, convicting the defendant of a misdemeanor 
on an indictment under a statute of that State, 
known, by its short title, as the labor law. The 
section of the statute under which the indictment 
was found is section 110, and is reproduced in the 
margin* (together with the other sections of the 


* “§ 110. Hours of labor in bakeries and confectionery 
establishments.— No employe shall be required or permitted 
to work in a biscuit, bread or cake bakery or confectionery 
establishment more than sixty hours in any one week, or 
more than ten hours in any one day, unless for the purpose 
of making a shorter work day on the last day of the week; 
nor more hours in any one week than will make an average 
of ten hours per day for the number of days during such 
week in which such employe shall work. 

“§ 111. Drainage and plumbing of buildings and rooms 
occupied by bakeries.— All buildings or rooms occupied as 
biscuit, bread, pie or cake bakeries, shall be drained and 
plumbed in a manner conducive to the proper and healthful 
sanitary condition thereof, and shall be constructed with 
air shafts, windows or ventilating pipes, sufficient to insure 
ventilation. The factory inspector may direct the proper 
drainage, plumbing and ventilation of such rooms or build- 
ings. No cellar or basement, not now used for a bakery, 
shall hereafter be so occupied or used, unless the proprietor 
shall comply with the sanitary provisions of this article. 

“§ 112. Requirements as to rooms, furniture, utensils and 
manufactured products.— Every room used for the manu- 
facture of flour or meal food products shall be at least 
eight feet in height and shall have, if deemed necessary 
by the factory inspector, an impermeable floor constructed 
of cement, or of tiles laid in cement, or an additional floor- 
ing of wood properly saturated with linseed oil. The side 
walls of such rooms shall be plastered or wainscoted. The 
factory inspector may require the side walls and ceiling 
to be whitewashed at least once in three months. He 
may also require the wood work of such walls to be painted. 
The furniture and utensils shall be so arranged as to be 
readily cleansed and not prevent the proper cleaning of any 
part of the room. The manufactured flour or meal food 
products shall be kept in dry and airy rooms, so arranged 
that the floors, shelves and other facilities for storing the 
same can be properly cleaned. No domestic animals, except 
cats, shall be allowed to remain in a room used as a biscuit, 
bread, pie or cake bakery or any room in such bakery 
where flour or meal products are stored. 

“$113. Wash rooms and closets; sleeping places.— Every 
such bakery shall be provided with a proper wash-room 
and water-closet or water-closets apart from the bake-room, 
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labor law upon the subject of bakeries, being sec- 
tions 111 to 115, both inclusive). 
The indictment averred that the defendant 


‘* wrongfully and unlawfully required and permitted 


an employe working for him in his biscuit, bread 
and cake bakery and confectionery establishment, 
at the city of Utica, in this county, to work more 
than sixty hours in one week,” after having been 
theretofore convicted of a violation of the same 
act; and therefore, as averred, he committed the 
crime of misdemeanor, second offense. The plaint- 
iff in error demurred to the indictment on several 
grounds, one of which was that the facts ‘stated 
did not constitute a crime. The demurrer was 
overruled, and the plaintiff in error having refused 
to plead further, a plea of not guilty was entered 
by order of the court and the trial commenced, and 
he was convicted of misdemeanor, second offense, 
as indicted, and sentenced to pay a fine of fifty dol- 
lars and to stand committed until paid, not to 
exceed fifty days in the Oneida county jail. A cer- 
tificate of reasonable doubt was granted by the 
county judge of Oneida county, whereon an appeal 
was taken to the Appellate Division of the Supreme 
Court, Fourth Department, where the judgment 
of conviction was affirmed (73 Applt. Div. 120). A 
further appeal was then taken to the Court of Ap- 
peals, where the judgment of conviction was again 
affirmed (177 N. Y. 145). 


Mr. Justice PeckHam, after making the foregoing 
statement of the facts, delivered the opinion of the 
court. 


The indictment, it will be seen, charges that the 
plaintiff in error violated the r1oth section of 
article 8, chapter 415, of the Laws of 1897, known 
as the labor law of the State of New York, in that 
he wrongfully and unlawfully required and per- 
mitted an employe working for him to work more 
than sixty hours in one week. There is nothing 
in any of the opinions delivered in this case, either 


or rooms where the manufacture of such food product is 
conducted, and no water-closet, earth-closet, privy or ashpit 
shall be within or connected directly with the bake-room 
of any bakery, hotel or public restaurant. 

“No person shall sleep in a room occupied as a bake- 
room. Sleeping places for the persons employed in the 
bakery shall be separate from the rooms where flour or 
meal food products are manufactured or stored. If the 
sleeping places are on the same floor where such products 
are manufactured, stored or sold, the factory inspector may 
inspect and order them put in a proper sanitary condition. 

“§ 114. Inspection of bakeries.— The factory inspector 
shall cause all bakeries to be inspected. If it be found 
upon such inspection that the bakeries so inspected are 
constructed and conducted in compliance with the provisions 
of this chapter, the factory inspector shall issue a certificate 
to the persons owning or conducting such bakeries. 

“$115. Notice requiring alterations.—If, in the opinion 
of the factory inspéctor, alterations are required in or upon 
premises occupied and used as bakeries, in order to comply 
with the provisions of this article, a written notice shall 
be served by him upon the owner, agent or lessee of such 
premises, either personally or by mail, requiring such altera- 
tions to be made within sixty days after such service, and 
such alterations shall be made accordingly.” 





in the Supreme Court or the Court of Appeals of 
the State, which construes the section, in using 
the word “required,” as referring to any physical 
force being used to obtain the labor of an employe. 
It is assumed that the word means nothing more 
than the requirement arising from voluntary con- 
tract for such labor in excess of the number of 
hours specified in the statute. There is no pre- 
tense in any of the opinions that the statute was 
intended to meet a case of involuntary labor in any 
form. All the opinions assume that there is no 
real distinction, so far as this question is concerned, 
between the words “required” and “ permitted.” 
The mandate of the statute that “no employe shall 
be required or permitted to work,” is the sub- 
stantial equivalent of an enactment that “no em- 
ploye shall contract or agree to work,” more than 
ten hours per day, and as there is no provision for 
special emergencies, the statute is mandatory in all 
cases. It is not an act merely fixing the number of 
hours which shall constitute a legal day’s work, 
but an absolute prohibition upon the employer, 
permitting, under any circumstances, more than ten 
hours work to be done in his establishment. The 
employe may desire to earn the extra money, which 
would arise from his working more than the pre- 
scribed time, but this statute forbids the employer 
from permitting the employe to earn it. 

The statute necessarily interferes with the right 
of contract between the employer and employes, 
concerning the number of hours in which the latter 
may labor in the bakery of the employer. The gen- 
eral right to make a contract in relation to his 
business is part of the libetty of the individual pro- 
tected by the fourteenth amendment of the Federal 
Constitution (Allgeyer v. ‘Louisiana, 165 U. S. 578) 
Under that provision no State can deprive any per- 
son of life, liberty or property without due process 
of law. The right to purchase or to sell labor 
is part of the liberty protected by this amendment, 
unless there are circumstances which exclude the 
right. There are, however, certain powers, exist- 
ing in the sovereignty of each State in the Union, 
somewhat vaguely termed police powers, the exact 
description and limitation of which have not been 
attempted by the courts. Those powers, broadly 
stated, and without, at present, any attempt at a 
more specific limitation, relate to the safety, health, 
morals and general welfare of the public. Both 
property and liberty are held on such reasonable 
conditions as may be imposed by the governing 
power of the State in the exercise of those powers, 
and with such conditions the fourteenth amendment 
was not designed to interfere (Mugler v. Kansas, 
123 U. S. 623; In re Kemmler, 136 Id. 436; Crow- 
ley v. Christensen, 137 Id. 86; In re Converse, 137 
Id. 624). 

The State, therefore, has power to prevent the 
individual from making certain kinds of contracts, 
and in regard to them the Federal Constitution 
offers no protection. If the contract be one which 
the State, in the legitimate exercise of its police 
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power, has the right to prohibit, it is not prevented 
from prohibiting it by the fourteenth amendment. 
Contracts in violation of a statute, either of the 
Federal or State government, or a contract to let 
one’s property for immoral purposes, or to do 
any other unlawful act, could obtain no protection 
from the Federal Constitution, as coming under the 
liberty of person or of free contract. Therefore, 
when the State, by its legislature, in the assumed 
exercise of its police powers, has passed an act 
which seriously limits the right to labor or the 
right of contract in regard to their means of liveli- 
hood between persons who are sui juris (both em- 
ployer and employe), it becomes of great importance 
to determine which shall prevail — the right of the 
individual to labor for such time as he may choose, 
or the right of the State to prevent the individual 
from laboring or from entering into any contract 
to labor beyond a certain time prescribed by the 
State. | 
‘This court has recognized the existence and up- 
held the exercise of the police powers of the States 
in many cases which might fairly be considered as 
border ones, and it has, in the course of its de- 
termination of questions regarding the asserted 
invalidity of such statutes, on the ground of their 
violation of the rights secured by the Federal Con- 
stitution, been guided by rules of a very liberal 
nature, the application of which has resulted, in 
numerous instances, in upholding the validity of 
State statutes thus assailed. Among the later 
cases where the State law has been upheld by this 
court is that of Holden v. Hardy (169 U. S. 366). 
A provision in the act of the legislature of Utah 
was there under consideration, the act limiting the 
employment of workmen in all underground mines 
or workings, to eight hours per day, “except in 
cases of emergency, where life or property is in 
imminent danger.” It also limited the hours of 
labor in smelting and other institutions for the 
reduction or refining of ores or metals to eight 
hours per day, except in like cases of emergency. 
The act was held to be a valid exercise of the 
police powers of the State. A review of many of 
the cases on the subject, decided by this and other 
courts, is given in the opinion. It was held that 
the kind of employment, mining, smelting, etc., and 
the character of the employes in such kinds of 
labor, were such as to make it reasonable and 
proper for the State to interfere to prevent the 
employes from being constrained by the rules laid 
down by the proprietors in regard to labor. The 
following citation from the observations of the Su- 
preme Court of Utah in that case was made by the 
judge writing the opinion of this court, and ap- 
proved: “The law in question is confined to the 
protection of that class of people engaged in labor 
in underground mines, and in smelters and other 
works wherein ores are reduced and refined. This 
law applies only to the classes subjected by their 
employment to the peculiar conditions and effects 
attending underground mining and work in smelt- 


ers, and other works for the reduction and refining 
of ores. Therefore, it is not necessary to discuss 
or decide whether the legislature can fix the hours 
of labor in other employments.” 

It will be observed that, even with regard to that 
class of labor, the Utah statute provided for cases 
of emergency wherein the provisions of the statute 
‘would not apply. The statute now before this 
court has no emergency clause in it, and, if the 
statute is valid, there are no circumstances and noe 
emergencies under which the slightest violation of 
the provisions of the act would be innocent. There 
is nothing in Holden v. Hardy which covers the 
case now before us. Nor does Atkins v. Kansas 
(191 U. S. 207), touch the case at bar. The Atkins 
case was decided upon the right of the State to 
control its municipal corporations and to prescribe 
the conditions upon which it will permit work of 
a public character to be done for a municipality. 
Knoxville Co. v. Harbison (183 U. S.. 13), is 
equally far from an authority for this legislation. 
The employes in that case were held to be at a 
disadvantage with the employer in matters of 
wages, they being miners and coal workers, and 
the act simply provided for the cashing of coal 
orders when presented by the miner to’ the 
employer. 

The latest case decided by this court, involving 
the police power, is that of Jacobsen v. Massachu- 
setts, decided at this term and reported in 197 U. S. 
11 (37 Chicago Legal News, 237). It related to 
compulsory vaccination, and the law was held valid 
as a proper exercise of the police powers with 
reference to the public health. It was stated in the 
opinion that it was a case “of an adult who, for 
aught that appears, was himself in perfect health 
and a fit subject for vaccination, and yet, while 
remaining in the community, refused to obey the 
statute and the regulation, adopted in execution 
of its provisions, for the protection of the public 
health, and the public safety, confessedly endan- 
gered by the presence of a dangerous disease.” 
That case is also far from covering the one now 
before the court. 

Petit v. Minnesota (177 U. S. 164), was upheld 
as a proper exercise of the police power relating 
to the observance of Sunday, and the case held 
that the legislature had the right to declare that, 
as matter of law, keeping barber shops open on 
Sunday was not a work of necessity or charity. 

It must, of course, be conceded that there is a 
limit to the valid exercise of the police power by 
the State. There is no dispute concerning this 
general proposition. Otherwise the fourteenth 
amendment would have no efficacy and the legisla- 
tures of the States would have unbounded power, 
and it would be enough to say that any piece of 
legislation was enacted to conserve the morals. the 
health or the safety of the people; such legislation 
would be valid, no matter how absolutely without 
foundation the claim might be. The claim of the 





police power would be a mere pretext — become 
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another and delusive name for the supreme sov- 
ereignty of the State to be exercised free from con- 
stitutional restraint. This is not contended for. In 
every case that comes before this court, therefore, 
where legislation of this character is concerned and 
where the protection of the Federal Constitution 
is sought, the question necessarily arises: Is this 
a fair, reasonable and appropriate exercise of the 
police power of the State, or is it an unreasonable, 
unnecessary and arbitrary interference with the 
right of the individual to his personal liberty or to 
enter into those contracts in relation to labor 
which may seem to him appropriate or necessary 
for the support of himself and his family? Of 
course the liberty of contract relating to labor in- 
cludes both parties to it. The one has as much 
right to purchase as the other to sell labor. 

This is not a question of substituting the judg- 
ment of the court for that of the legislature. If the 
act be within the power of the State it is valid, al- 
though the judgment of the court might be totally 
opposed to the enactment of such a law. But the 
question would still remain: Is it within the policc 
power of the State? and that question must be 
answered by the court. 

The question whether this act is valid as a labor 
law, pure and simple, may be dismissed in a few 
words. There is no reasonable ground for inter- 
fering with the liberty of person or the right of 
free contract, by determining the hours of labor, in 
the occupation of a baker. There is no contention 
that bakers as a class are not equal in intelligence 
and capacity to men in other trades or manual 
occupations, or that they are not able to assert their 
rights and care for themselves without the pro- 
tecting arm of the State, interfering with their 
independence of judgment and of action. They 
are in no sense wards of the State. Viewed in the 
light of a purely labor law, with no reference what- 
ever to the question of health, we think that a 
law like the one before us involves neither the 
safety, the morals nor the welfare of the public, 
and that the interest of the public is not in the 
slightest degree affected by such an act. The law 
must be upheld, if at all, as a law pertaining to the 
health of the individual engaged in the occupation 
of a baker.” It does not affect any other portion 
of the public than those who are engaged in that 
occupation. Clean and wholesome bread does not 
‘depend upon whether the baker works but ten 
hours per day or only sixty hours a week. The 
limitation of the hours of labor.does not come 
within the police power on that ground. 

It is a question of which of two powers or rights 
shall prevail—the power of the State to legislate 
or the right of the individual to liberty of person 
and freedom of contract. The mere assertion that 
the subject relates though but in a remote degree 
to the public health does not necessarily render the 
enactment valid. The act must have a more direct 
relation, as a means to an end, and the end itself 
must be appropriate and legitimate, before an act 





can be held to be valid which interferes with the 
general right of an individual to be free in his 
person and in his power to contract in relation to 
his own labor. 

This case has caused much diversity of opinion 
in the State courts. In the Supreme Court two 
of the five judges composing the court dissented 
from the judgment affirming the validity of the act. 
In the Court of Appeals three of the seven judges 
also dissented from the judgment upholding the 
statute. Although found in what is called a labor 
law of the State, the Court of Appeals has upheld 
the act as one relating to the public health —in 
other words, as a health law. One of the judges 
of the Court of Appeals, in upholding the law, 
stated that, in his opinion, the regulation in ques- 
tion could not be sustained unless they were able 
to say, from common knowledge, that working in 
a bakery and candy factory was an unhealthy em- 
ployment. The judge held that, while the evidence 
was not uniform, it still led him to the conclusion 
that the occupation of a baker or confectioner was 
unhealthy, and tended to result in diseases of the 
respiratory organs. Three of the judges dissented 
from that view, and they thought the occupation of 
a baker was not to such an extent unhealthy as 
to warrant the interference of the legislature with 
the liberty of the individual. 

We think the limit of the police power has been 
reached and passed in this case. There is, in our 
judgment, no reasonable foundation for holding 
this to be necessary or appropriate as a health law 
to safeguard the public health or the health of the 
individuals who are following the trade of a baker. 
If this statute be valid, and if, therefore, a proper 
case is made out in which to deny the right of 
an individual, sui juris, as employer or employe, 
to make contracts for the labor of the latter under 
the protection of the provisions of the Federal Con-' 
stitution, there would seem to be no length to 
which legislation of this nature might not go. The 
case differs widely, as we have already stated, from 
the expressions of this court in regard to laws of 
this nature, as stated in Holden v. Hardy and Jacob- 
son v. Massachusetts, supra. 

We think that there can be no fair doubt that 
the trade of a baker, in and of itself, is not an 
unhealthy one to that degree which would author- 
ize the legislature to interfere with the right to 
labor, and with the right of free contract on the 
part of the individual, either as employer or em- 
ploye. In looking through statistics regarding all 
trades and occupations, it may be true that the 
trade of a baker does not appear to be as healthy 
as some other trades, and is also vastly more 
healthy than still others. To the common under- 
standing the trade of a baker has never been re- 
garded as an unhealthy one. Very likely physicians 
would not recommend the exercise of that or of 
any other trade as a remedy for ill health. Some 
occupations are more healthy than others, but we 
think there are none which might not come under 
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the power of the legislature to supervise and con- 
trol the hours of working therein, if the mere fact 
that the occupation is not absolutely and perfectly 
healthy is to confer that right upon the legislative 
department of the government. It might be safely 
affirmed that almost all occupations more or less 
affect the health. There must be more than the 
mere fact of the possible existence of some small 
amount of unhealthiness to warrant legislative in- 
terference with liberty. It is unfortunately true that 
labor, even in any department, may possibly carry 
with it the seeds of unhealthiness. But are we all, 
on that account, at the mercy of legislative majori- 
ties? A printer, a tinsmith, a locksmith, a carpen- 
ter, a cabinetmaker, a dry goods clerk, a bank’s, 
a lawyer’s or a physician’s clerk, or clerk in almost 
any kind of business, would all come under the 
power of the legislature, on this assumption. No 
trade, no occupation, no mode of earning one’s 
living, could escape this all-pervading power, and 
the acts of the legislature in limiting the hours of 
labor in all employments would be valid, although 
such limitation might seriously cripple the ability 
of the laborer to support himself and his family. 
In our large cities there are many buildings into 
which the sun penetrates for but a short time in 
each day, and these buildings are occupied by peo- 
ple carrying on the business of bankers, brokers, 
lawyers, real estate, and many other kinds of busi- 
ness, aided by many clerks, messengers and other 
employes. Upon the assumption of the validity of 
this act under review, it is not possible to say that 
an act, prohibiting lawyers, or bank clerks, or others 
from contracting to labor for their employers more 
than eight hours a day would be invalid. It might 
be said that it is unhealthy to work more than that 
number of hours in an apartment lighted by artificial 
light during the working hours of the day; that the 
occupation of the bank clerk, the lawyer’s clerk, the 
real estate clerk or the broker’s clerk in such offices 
is, therefore, unhealthy, and the legislature, in its 
paternal wisdom, must, therefore, have the right to 
legislate on the subject of, and to limit the hours 
for such labor, and, if it exercises that power and 
its validity be questioned, it is sufficient to say it 
has reference to the public health; it has reference 
to the health of the employes condemned to labor 
day after day in buildings where the sun never 
shines; it is a health law, and, therefore, it is valid 
and cannot be questioned by the courts. 

It is also urged, pursuing the same line of argu- 
ment, that it is to the interest of the State that its 
population should be strong and robust, and, there- 
fore, any legislation which may be said to tend to 
make people healthy must be valid as health laws, 
enacted under the police power. If this be a valid 
argument and a justification for this kind of legis- 
lation, it follows that the protection of the Federal 
Constitution from undue interference with liberty 
of person and freedom of contract is visionary, 
wherever the law is sought to be justified as a valid 
exercise of the police power. Scarcely any law 





but might find shelter under such assumptions and 
conduct, property so-called, as well as contract, 
would come under the restrictive sway of the legis- 
lature. Not only the hours of employes, but the 
hours of employers, could be regulated, and doctors, 
lawyers, scientists, all professional men, as well as 
athletes and artisans, could be forbidden to fatigue 
their brains and bodies by prolonged hours of exer- 
cise, lest the fighting strength of the State be im- 
paired. We mention these extreme cases because 
the contention is extreme. We do not believe in 
the soundness of the,views which uphold this law. 
On the contrary, we think that such a law as this, 
although passed in the assumed exercise of the 
police power,. and as relating to the public health, 
or the health of the employes named, is not within 
that power, and is invalid. The act is not, within 
any fair meaning of the term, a health law, but is an 
illegal interference with the rights of individuals, 
both employers and employes, to make contracts 
regarding labor upon such terms as they may think 
best, or which they may agree upon with the other 
parties to such contracts. Statutes of the nature 
of that under review, limiting the hours in which 
grown and intelligent men may labor to earn their 
living, are mere meddlesome interferences with the 
rights of the individual, and they are not saved from: 
condemnation by the claim that they are passed’ 
in the exercise of the police power and upon the 
subject of the health cf the individual whose rights 
are interfered with, unless there be some fair 
ground, reasonable in and of itself, to say that there 
is material danger to the public health or to the 
health of the employes, if the hours of labor are not 
curtailed. If this be not clearly the case, the indi- 
viduals whose rights are thus made the subject of 
legislative interference are under the protection of 
the federal Constitution regarding their liberty of 
contract, as well as of person; and the legislature 
of the State has no power to limit their right as 
proposed in this statute. All that it could properly 
do has been done by it with regard to the conduct 
of bakeries, as provided for in the other sections 
of the act, above set forth. These several sections 
provide for the inspection of the premises where 
the bakery is carried on, with regard to furnishing 
proper wash rooms and water closets, apart from 
thé bake room, also with regard to providing proper 
drainage, plumbing and painting; the sections, in 
addition, provide for the height of the ceiling, the 
cementing or tiling of floors, where necessary in 
the opinion of the factory inspector, and for other 
things of that nature; alterations are also provided 
for and are to be made where necessary in the 
opinion of the inspector, in order to comply with 
the provisions of the statute. These various sec- 
tions may be wise and valid regulations, and they 
certainly go to the full extent of providing for the 
cleanliness and the healthiness, so far as possible, 
of the quarters in which bakeries are to be con- 
ducted. Adding to all these requirements, a prohi- 
bition to enter into any contract of labor in a 
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bakery for more than a certain number of hours 
a week, is, in our judgment, so wholly beside the 


“matter of a proper, reasonable and fair provision, 


as to run counter to that liberty of person and of 
free contract provided for in the federal Consti- 
tution. 

It was further urged on the argument that restrict- 
ing the hours of labor in the case of bakers was 
walid because it tended to cleanliness on the part 
-of the workers, as a man was more apt to be 
‘cleanly when not overworked, and, if cleanly, then 
his “ output ” was also more Jikely to be so. What 
has already been said applies with equal force to 
‘this contention. We do not admit the reasoning to 
be sufficient to justify the claimed right of such 
“interference. The State in that case would assume 
‘the position of a supervisor, or pater familias, over 
every act of the individual, and its right of gov- 
ernmental interference with his hours of labor, his 
hours of exercise, the character thereof and the 
extent to which it shall be carried would be recog- 
“nized and upheld. In our judgment, it is not pos- 
sible, in fact, to discover the connection between 
the number of hours a baker may work in the bakery 
and the healthful quality of the bread made by the 
workman. The connection, if any exist, is too 
shadowy and thin to build any argument for the 
interference of the legislature. If the man works 
ten hours a day, it is all right, but if ten and a half 
or eleven, his health is in danger, and his bread 
may be unhealthy, and, therefore, he shall not be 
‘permitted to do it. This, we think, is unreasonable 
‘and entirely arbitrary. When assertions, such as we 
have adverted to, become necessary in order to give, 
‘if possible, a plausible foundation for the contention 
that the law is a “health law,” it gives rise to at 
least a suspicion that there was some other motive 
dominating the ‘legislature than the purpose to 
ssubserve the public health or welfare. 

This interference on the part of the legislatures 
of the several States with the ordinary trades and 
occupations of the people seems to be On the in- 
-crease. In the Supreme Court of New York, in 
the case of People v. Beattie, Appellate Division, 
‘First Department, decided in 1904 (89 N. Y. Supp. 
193), a statute regulating the trade of horseshoeing, 
and requiring the person practicing such trade to be 
examined and to obtain a certificate from a board of 
examiners and file the same with the clerk of the 
-county wherein the person proposes to practice such 
‘trade, was held invalid, as an arbitrary interference 
with personal liberty and private property without 
due process of law. The attempt was made, unsuc- 
cessfully, to justify it as a health law. 

The same kind of a statute was held invalid (In re 
Aubry) by the Supreme Court of Washington in 
December, 1904 (78 Pac. Rep. 900). The court heid 
‘that the act deprived citizens of their liberty and 
property without due process of law and denied to 
them the equal protection of the laws. It also held 
ithat the trade of a horseshoer is not a subject of 





regulation under the police power of the State, as a 
business concerning and directly affecting the health, 
welfare or comfort of its inhabitants; and that, 
therefore, a law which provided for the examination 
and registration of horseshoers in certain cities was 
unconstitutional, as an illegitimate exercise of the 
police power. 

The Supreme Court of Illinois, in Bessette v. 
People (193 Ill. 334), also held that a law of the 
same nature, providing for the regulation and licens- 
ing of horseshoers, was unconstitutional as an 
illegal interference with the liberty of the individual 
in adopting and pursuing such calling as he may 
choose, subject only to the restraint necessary to 
secure the common welfare (see, also, Godcharles 
v. Wigeman, 113 Penn. St. 431, 437; Low v. Rees 
Printing Co., 41 Neb. 127, 145). In these cases the 
court upheld the right of free contract and the right 
to purchase and sell labor upon such terms as the 
parties may agree to. 

It is impossible for us to shut our eyes to the fact 
that many of the laws of this character, while 
passed under whaz is claimed to be the police power 
for the purpose of protecting the public health or 
welfare, are, in reality, passed from other motives. 
We are justified in saying so when, from the char- 
acter of the law and the subject upon which it 
legislates, it is apparent that the public health or 
welfare bears but the most remote relation to the 
law. The purpose of a statute must be determined 
from the natural and legal effect of the language 
employed; and whether it is or is not repugnant to 
the Constitution of the United States must be de- 
termined from the natural effect of such statutes 
when put into operation, and not from their pro- 
claimed purpose (Minnesota v. Barber, 136 U. S. 
313; Brimmer v. Rebman, 138 Id. 78). The court 
looks beyond the mere letter of the law in such 
cases (Yick Wo v. Hopkins, 118 U. S. 356). 

It is manifest to us that the limitation of the 
hours of labor as provided for in this section of 
the statute under which the indictment was found, 
and the plaintiff-in-error convicted, has no such 
direct relation to, and no such substantial effect 
upon, the health of the employe as to justify us in 
regarding the section as really a health law. It 
seems to us that the real object and purpose were 
simply to regulate the hours of labor between the 
master and his employe (all being men, sui juris), 
in a private business, not dangerous in any degree 
to morals or in any real and substantial degree to 
the health of the employes. Under such circum- 
stances the freedom of master and employe to con- 
tract: with each other in relation to their employment 
and in defining the same, cannot be prohibited or 
interfered with without violating the federal Con- 
stitution. 

The judgment of the Court of Appeals of New 
York, as well as that of the Supreme Court and of 
the County Court of Oneida county, must be re- 
versed and the case remanded to the County Court 
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for further proceedings not inconsistent with this 
opinion. 
Reversed. 


Mr. Justice Hartan (with whom Mr. Justice 
Wuite and Mr. Justice Day concurred) dissenting. 

While this court has not attempted to mark the 
precise boundaries of what is called the police 
power of the State, the existence of the power has 
been uniformly recognized, equally by the federal 
and State courts. 

All the cases agree that this power extends at 
least to the protection of the lives, the health and 
the safety of the public against the injurious exer- 
cises by any citizen of his own rights. 

In Patterson v. Kentucky (97 U. S. 501), after 
referring to the general principle that rights given 
by the Constitution cannot be impaired by State 
legislation of any kind, this court said: “It (this 
court) has, nevertheless, with marked distinctness 
and uniformity, recognized the necessity, growing 
out of the fundamental conditions of civil society, 
of upholding State police regulations which were 
enacted in good faith, and had appropriate and 
direct connection with that protection to life, health 
and property which each State owes to her citizens.” 
So, in Barbier v. Connolly (113 U. S. 27): “ But 
neither the (14th) amendment — broad and compre- 
hensive as it is—nor any other amendment, was 


designed to interfere with the power of the State, | 


sometimes termed its police power, to prescribe 


regulations to promote the health, peace, morals, | 


education and good order of the people.” 

Speaking generally, the State, in the exercise of | 
its powers, may not unduly interfere with the right | 
of the citizen to enter into contracts that may be| 


notably in the cases of Davidson v. New Orleans: 
(96 U. S. 97) and Yick Wo v. Hopkins (118 U. S. 
350), that the police power cannot be put forward: 
as an excuse for oppressive and unjust legislation, 
it may be lawfully resorted to for the purpose of 
preserving the public health, safety or morals, or the 
abatement of public nuisances, and a large discretiom 
‘is necessarily vested in the legislature to determine 
not only what the interests of the public require, 
but what measures are necessary for the protection: 
of such interests’ (Lawton v. Steele, 152 U. S. 133, 
136).” Referring to the limitations placed by the 
State upon the hours of workmen, the court, in the 
|same case, said (p. 395): “These employments, 
| when too long pursued, the legislature has judged 
| to be detrimental to the health of the employes, and, 
so long as there are reasonable grounds for believ- 
ing that this is so, its decision upon this subject 
cannot be reviewed by the federal courts.” 
Subsequently, in Gudling v. Chicago (177 U. S. 
183, 188). this court said: “ Regulations respecting” 
the pursuit of a lawful trade or business are of very 
frequent occurrence in the various cities of the 
country, and what such regulations shall be and to 
what particular trade, business or occupation they 
| shall apply, are questions for the State to determine;. 
i ond their determination comes within the proper 
exercise of the police power by the State, and, unless- 
the regulations are so utterly unreasonable and ex- 
|travagant in their nature and purpose that the 
|property and personal rights of the citizen are 
unnecessarily, and in a manner wholly arbitrary, 
interfered with or destroyed without due process: 
of law, they do not extend beyond the power of the 
State to pass, and they form no subject for federal 











necessary and essential in the enjoyment of the | interference. As stated in Crowley v. Christensen 
inherent rights belonging to every one, among which | (137 U. S. 86) ‘the possession and enjoyment of all 
rights is the right “to be free in the enjoyment, of rights are subject to such reasonable conditions as 
all his faculties, to be free to use them in all lawful| may be deemed by the governing authority of the 
ways, to live and work where he will, to earn his country essential to the safety, health, peace, good! 
livelihcod by any lawful calling, to pursue any | Order and morals of the community.’” 

livelihood or avocation.” This was declared in All-| In St. Louis, Iron Mountain, etc., Ry. v. Paul (173 
geyer v. Louisiana (165 U. S. 578, 589). But in the | U. S. 404, 409) and in Knoxville Iron Co. v. Har- 
same case it was conceded that the right to contract | bison (183 U. S. 13, 21-2) it was distinctly ad- 
in relation to persons and property or to do busi-| judged that the right of contract was not “absolute, 
ness within a State, may be “regulated and some-| but may be subjected to the restraints demanded by 
times prohibited, when the contracts or business con- | the safety and weifare of the State.” Those cases 
flicted with the policy of the State as contained | illustrate the extent to which the State may restrict 
in its statutes” (p. 591). ‘or interfere with the exercise of the right of 

So, as said in Holden v. Hardy (169 U. S. 366, | contracting. 

301): “This right of contract, however, is itself | The authorities on the same line are so numerous 
subject to certain limitations which the State may | that further citations are unnecessary. 

lawfully impose in the exercise of its police powers.| I take it to be firmly established that what is 
While this power is inherent in all governments, | called the liberty of contract may, within certain 
it has, doubtless, been greatly expanded in its appli- | limits, be subjected to regulations designed and cal- 
cation during the past century, owing to an enorm-| culated to promote the general welfare or to guard 
ous increase in the number of occupations which | the public health, the public morals or the public 
are dangerous, or so far detrimental to the health} safety. “ The liberty secured by the Constitution of 
of the employes as to demand special precautions | the United States to every person within its juris- 
for their well-being and protection, or the safety of| diction does not import,” this court has recently 
adjacent property. While this court has held, ! said, “an absolute right in each person to be at 
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all times and in all circumstances wholly freed from 
restraint. There are manifold restraints to which 
every person is necessarily subject for the common 
good” (Jacobson v. Massachusetts, 196 U. S. 11). 

Granting, then, that there is a liberty of contract 
which cannot be violated, even under the sanction 
of direct legislative enactment, but, assuming, as 
according to settled law we may assume, that such 
liberty of contract is subject to such regulations as 
the State may reasonably prescribe for the common 
good and well being of society, what are the condi- 
tions under which the judiciary may declare such 
regulations to be in excess of legislative authority 
and void? Upon this point there is no room for 
dispute; for, the rule is universal that a legislative 
enactment, federal or State, is never to be disre- 
garded or held invalid, unless it be, beyond question, 
plainly and palpably in excess of legislative power. 
In Jacobson v. Massachusetts (supra) we said that 
the power of the courts to review legislative action 
in respect of a matter affecting the general welfare 
exists only “when that which the iegislature has 
done comes within the rule that if a statute pur- 
porting to have been enacted to protect the public 
health, the public morals or the public safety, has 
no real or ‘substantial relation to those objects, or 
is, beyond all quesion, a plain, palpable invasion of 
rights secured by the fundamental law ” citing Mug- 
ler v. Kansas (123 U. S. 623, 661); Minnesota v. 
Barber (136 U. S. 313, 320); Atkin v. Kansas (191 
U. S. 207, 223). If there be doubt as to the validity 
of the statute, that doubt must, therefore, be re- 
solved in favor of its validity, and the courts must 
keep their hands off, leaving the legislature to meet 
the responsibility for unwise legislation. If the end 
which the legislature seeks to accomplish be one 
to which its power extends, and, if the mean em- 
ployed to that end, although not the wisest or best, 
are yet not plainly and palpably unauthorized by 
law, then the court cannot interfere. In other words, 
when tlie validity of a statute is questioned, the 
burden of proof, so to speak, is upon those who 
assert it to be unconstitutional (McCulloch v. State 
of Maryland, 4 Wheat. 316, 421). 

Let these principles be applied to the present case. 
By the statute in question it is provided that “no 
employe shall be required or permitted to work in a 
biscuit, bread or cake bakery or confectionery es- 
tablishment more than sixty hours in any one 
week, or more than ten hours in any one day, unless 
for the purpose of making a shorter work day on 
the last day of the week; nor more hours in any 
one week than will make an average of ten hours 
per day for the number of days during such week 
in which such employe shall work.” 

It is plain that this statute was enacted in order 
to protect the physical well-being of those who work 
in bakery and confectionery establishments. It may 
be that the statute had its origin, in part, in the 
belief that employers and employes in such estab- 
lishments were not upon an equal footing, and that 





the necessities of the latter often compelled them 
to submit to such exactions as unduly taxed their 
strength. Be this as it may, the statute must be 
taken as expressing the belief of the people of New 
York that, as a general rule, and in the case of the 
average man, labor in excess of sixty hours during 
a week in such establishments may endanger the 
health of those who thus labor. Whether or not 
this be wise legislation, it is not the province of the 
court to inquire. Under our systems of govern- 
ment the courts are not concerned with the wisdom 
or policy of legislation. So, that in determining 
the question of power to interfere with liberty of 
contract, the court may inquire whether the means 
devised by the State are germane to an end which 
may be lawfully accomplished and have a real or 
substantial relation to the protection of health, as 
involved in the daily work of the persons, male and 
female, engaged in bakery ahd confectionery estab- 
lishments. But when this inquiry is entered upon I 
find it impossible, in view of common experience, 
to say that there is here no real or substantial rela- 
tion between the means employed by the State and 
the end sought to be accomplished by its legislation 
(Mugler v. Kansas, supra). Nor can I say that the 
statute has no appropriate or direct connection with 
that protection to health which each State owes 
to her citizens (Patterson v. Kentucky, supra), or 
that it is not promotive of the health of the employes 
in question (Holden v. Hardy, Lawton v. Steel, 
supra),. or that the regulation prescribed by the 
State is utterly unreasonable and extravagant or 
wholly arbitrary (Gundling v. Chicago, supra). Still 
less can I say that the statute is, beyond question, 
a plain, palpable invasion of rights secured by the 
fundamental law (Jacobson v. Massachusetts, 
supra). Therefore, I submit that this court will 
transcend: its functions if it assumes to annul the 
statute of New York. It must be remembered that 
this statute does not apply to all kinds of business. 
It applies only to work in bakery and confectionery 
establishments, in which, as all know, the air con- 
stantly breathed by workmen is not as pure and 
healthful as that to be found in some other estab- 
lishments or out of doors. 


Professor Hirt, in his treatise on the “ Diseases of 
the Workers,” has said: “The labor of the bakers 
is among the hardest and most laborious imagin- 
able, because it has to be performed under condi- 
tions injurious to the health of those engaged in it. 
It is hard, very hard work, not only because it re- 
quires a great deal of physical exertion in an over- 
heated workshop and during unreasonably long 
hours, but more so because of the erratic demands 
of the public, compelling the baker to perform the 
greater part of his work at night, thus depriving 
him of an opportunity to enjoy the necessary rest 
and sleep, a fact which is highy injurious to his 
health.” Another writer says: “The constant in- 
haling of flour dust causes inflammation of the 
lungs and of the bronchial tubes. The eyes also 
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suffer through this dust, which is responsible for 
the many cases of running eyes among the bakers. 
The long hours of toil to which all bakers are sub- 
jected produces rheumatism, cramps and swollen 
legs. The intense heat in the workshops induces 
the workers to resort to cooling drinks, which, to- 
gether with their habit of exposing the greater part 
of their bodies to the change in the atmosphere, is 
another source of a number of diseases of various 
organs. Nearly all bakers are pale-faced and of 
more delicate health than the workers of other 
crafts, which is chiefly due to their hard work and 
their irregular and unnatural mode of living, 
whereby the power of resistance against disease is 
greatly diminished. The average age of a baker is 
below that of other workmen; they seldom live over 
their fiftieth year, most of them dying between the 
ages of forty and fifty. During periods of epidemic 
diseases the bakers are generally the first to suc- 
cumb to the disease, and the number swept away 
during such periods far exceeds the number of other 
crafts in comparison to the men employed in the 
respective industries. When, in 1720, the plague 
visited the city of Marseilles, France, every baker in 
the city succumbed to the epidemic, which caused 
considerable excitement in the neighboring cities, 
and resulted in measures for the sanitary protection 
of the bakers.” 

In the Eighteenth Annual Report by the New 
York Bureau of Statistics of Labor it is stated that 
among the occupations involving exposure to condi- 
tions that interfere with nutrition is that of a baker 
(p. 52). In that report it is also stated that “ from 
a social point of view, production will be increased 
by any change in industrial organization which 
diminishes the number of idlers, paupers and crim- 
inals. Shorter hours of work, by allowing higher 
standards of comfort and purer family life, promise 
to enhance the industrial efficiency of the wage- 
working class — improved health, longer life, more 
content and greater intelligence and inventiveness ” 
(p. 82). 

Statistics show that the average daily working 
time among workingmen in different countries is: 
In Australia, 8 hours; in Great Britain, 9; in the 
United States, 934; in Denmark, 934; in Norway, 
10; Sweden, France and Switzerland, 10% ; Germany, 
10%; Belgium, Italy and Austria, 11, and in Russia, 
12 hours. 

We judicially know that the question of the num- 
ber of hours during which a workman should con- 
tinuously labor has been, for a long period, and is 
yet, a subject of serious consideration among civil- 
ized peoples, and by those having special knowledge 
of the laws of health. Suppose the statute pro- 
hibited labor in bakery and confectionery establish- 
ments in excess of eighteen hours each day. No one, 
I take it, could dispute the power of the State to 
enact such a statute. But the statute before us does 
not embrace extreme or exceptional cases. It may 
be said to occupy a middle ground in respect of the 


| hours of labor. What is the true ground for the 
| State to take between legitimate protection, by legis- 
lation, of the public health and liberty of contract 
lis not a question easily solved, nor one in respect 
| of which there is or can be absolute certainty. There 
|are very few, if any, questions in political economy 
|about which entire certainty may be predicated. 
| One writer on relation of the State to labor has well 
said: “ The manner, occasion and degree in which 
the State may interfere with the industrial freedom 
of its citizens is one of the most debatable and diffi- 
cult questions of social science” (Jevons, 33). 

We also judicially know that the number of hours 
that should constitute a day’s labor in particular 
occupations involving the physical strength and 
safety of workmen has been the subject of enact- 
ments by congress and by nearly all of the States. 
Many, if not most, of those enactments fix eight 
hours as the proper basis of a day’s labor. 

I do not stop to consider whether any particular 
view of this economic question presents the sounder 
theory. What the precise facts are it may be diffi- 
cult to say. It is enough for the determination of 
this case, and it is enough for this court to know, 
that the question is one about which there is room 
for debate and for an honest difference of opinion. 
There are many reasons of a weighty, substantial 
character, based upon the experience of mankind, 
in support of the theory that, all things considered, 
more than ten hours’ steady work each day, from 
| week to week, in a bakery or confectionery estab- 
| lishment, may endanger the health and shorten the 
| lives of the workmen, thereby diminishing their 
| physical and mental capacity to serve the State, and 
to provide for those dependent upon them. 


If such reasons exist, that ought to be the end of 
this case, for the State is not amenable to the 
judiciary, in respect of its legislative enactments, 
unless such enactments are plainly, palpably, beyond 
all question, inconsistent with the Constitution of the 
United States. We are not to presume that the 
State of New York has acted in bad faith. Nor can 
we assume that its legislature acted without due 
deliberation, or that it did not determine this ques- 
tion upon the fullest attainable information, and for 
the common good. We cannot say that the State 
has acted without reason, nor ought we to proceed 
upon the theory that its ection is a mere sham. Our 
duty, I submit, is to sustain the statute as not being 
in conflict with the federal Constitution, for the 
reason—and such is an all-sufficient reason — it 
| is not shown to be plainly and palpably inconsistent 
with that instrument. Let the State alone in the 
management of its purely domestic affairs so long 
as it does not appear, beyond all question, that it 
has violated the Federal Constitution. This view 
necessarily results from the principle that the health 
and safety of the people of a State are primarily for 
the State to guard and protect. 

I take leave to say that the New York statute, 
in the particulars here involved, cannot be held to 
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be in conflict with the fourteenth amendment, with- 
out enlarging the scope of the amendment far be- 
yond its original purpose and without bringing under 
the supervision of this court matters which have 
been supposed to belong exclusively to the legisla- 
tive departments of the several States when exerting 
their conceded power to guard the health and safety 
of their citizens by such regulations as they, in their 
wisdom, deem best. “ Health laws of every descrip- 
tion constitute,” said Chief Justice Marshall, “a 
part of that mass of legislation which embraces 
everything within the territory of a State, not sur- 
rendered to the general government, and which 
could be most advantageously exercised by the 
States themselves” (Gibbons v. Ogden, 9g Wheat. 
I, 203). A decision that the New York statute is 
void under the fourteenth amendment will, in my 
opinion, invclve consequences of a far-reaching and 
mischievous character; for such a decision would 
seriously cripple the inherent power of the States 
to care for the lives, health and well-being of their 
citizens. Those are matters which can be best con- 
trolled by the States. The preservation of the just 
powers of the States is quite as vital as the preser- 
vation of the powers of the general government. 

When this court had before it the question of the 
constitutionality of a statute of Kansas making it a 
criminal offense for a contractor for public work 
to permit or require his employes to perform labor 
upon such work in excess of eight hours each day, 
it was contended that the statute was in derogation 
of the liberty, both of employes and employers. It 
was further contended that the Kansas statute was 
mischievous in its tendencies. This court, while 
disposing of the question, only as it. affected public 
work, held that the Kansas statute was not void 
under the fourteenth amendment. But it took occa- 
sion to say what may well be here repeated: “ The 
responsibility therefor rests upon legislators, not 
upon the courts. No evils arising from such legis- 
lation could be more far-reaching than those that 
might come to our system of government if the 
judiciary, abandoning the sphere assigned to it by 
the fundamental law, should enter the domain of 
legislation, and upon grounds merely of justice or 
reason or wisdom annul statutes that had received 
the sanction of the people’s representatives. We 
are reminded by counsel that it is the solemn duty 
of the courts in cases before them to guard the con- 
stitutional rights of the citizen against merely 
arbitrary power. That is unquestionably true. But 
it is equally true — indeed, the public interests im- 
peratively demand—that legislative enactments 
should be recognized and enforced by the courts 
as embodying the will of the people, unless they are 
plainly and palpably beyond all question in viola- 
tion of the fundamental law of the Constitution ” 
(Atkin v. Kansas, 191 U. S. 207, 233). 


The judgment, in my opinion, should be affirmed | 


Mr. Justice Hotmes dissenting: 





I regret sincerely that I am unable to agree with 


the judgment in this case, and that I think it my 
duty to express my dissent. 

This case is decided upon an economic theory 
which a large part of the country does not enter- 
tain. If it were a question whether I agreed with 
that theory, I should desire to study it further and 
long before making up my mind. But I do not 
conceive that to be my duty, because I strongly 
believe that my agreement or disagreement has 
nothing to do with the right of a majority to 
embody their opinions in law. It is settled by vari- 
ous decisions of this court that State Constitutions 
and State laws may regulate life in many ways 
which we, as legislators, might think as injudicious, 
or, if you like, as tyrannical as this, and which 
equally with this Interfere with the liberty to con- 
tract. Sunday laws and usury laws are ancient 
examples. A more modern one is the prohibition 
of lotteries. The liberty of the citizen to do as he 
likes so long as he does not interfere with the 
liberty. of others to do the same, which has been 
a shibboleth for some well-known writers, is inter- 
fered -with by school laws, by the post-office, by 
every State or municipal institution which takes his 
money for purposes thought desirable, whether he 
likes it or not. The fourteenth amendment does not 
enact Mr. Herbert Spencer’s Social Statics. The 
other day we sustained the Massachusetts vaccina- 
tion law (Jacobson v. Massachusetts, 197 U. S.). 
United States and State statutes and decisions cut- 
ting down the liberty to contract by way of com- 
bination are familiar to this court (Northern 
Securities Co. v. United States, 193 U. S. 197). 
Two years ago we upheld the prohibition of sales 
of stocks on margins or for future delivery in the 
Constitution of California (Otis v. Parker, 187 
U. S. 606). The decision sustaining an eight-hour 
law for miners is still recent (Holden v. Hardy, 
169 U. S. 366). Some of these laws embody con- 
victions or prejudices which judges are likely to 
share. Some may not. But a Constitution is not 
intended to embody a particular economic theory, 
whether of paternalism and the organic relation of 
the citizen to the State or of laissez faire. It is 
made for people of fundamentally differing views, 
and the accident of our finding certain opinions 
natural and familiar or novel and even shocking 
ought not to conclude our judgment upon the ques- 
tion whether statutes embodying them conflict with 
the Constitution of the United States. 

General proposition do not decide concrete 
cases. The decision will depend on a judgment or 
intuition more subtle than any articulate major 


.premise. But I think that the proposition just 


stated, if it is accepted, will carry us far toward 
the end. Every opinion tends to become a law. I 
think that the word liberty in the fourteenth amend- 
ment is perverted when it is held to prevent the 
natural outcome of a dominant opinion, unless it 
can be said that a rational and fair man necessarily 
would admit that the statute proposed would in- 
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fringe fundamental principles as they have been) 
understood by the traditions of our people and our | 
law. It does not need research to show that no such | 
sweeping condemnation can be passed upon the stat- 
ute before us. A reasonable man might think it a/| 
proper measure on the score of health. Men whom | 
I certainly could not pronounce unreasonable would | 
uphold it as a first installment of a general regula- 
tion of the hours of work. Whether in the latter | 
aspect it would be open to the charge of inequality, | 
I think it unnecessary to discuss. 


——_—4-——__-- 
Hotes of Cases. 





Manslaughter — Failure to Procure Medical At- 
tendance — Treatment by Prayer.—In State v. Sand- 
ford, decided by the Supreme Judicial Court of 
Maine in January, 1905 (59 Atl. 597), the following 
is the official syllabus: 


“ The respondent was tried and convicted upon an 
indictment charging him with manslaughter in caus- 
ing the death of one Leander Bartlett, a young man 
of about fifteen years of age. 

“ The contention of the government was that Bart- 
lett, as a member of a community or religious sect 
of Shiloh, in the town of Durham, was under the 
control and dominion of the respondent; that the 
situation was such that the respondent owed him 
the duty of supplying him with proper and sufficient 
food, and with proper medical attendance and medi- 
cal remedies when sick; that Bartlett became seri- 
ously sick with diphtheria and was in great need of 
medical attendance and medicine, but that the re- 
spondent, although having full knowledge of the 
facts, wilfully neglected to provide or to allow others 
to provide for him medical attendance or medical 
remedies of any kind, and thereby caused or accele- 
rated his death. It was also contended by the State 
that Bartlett, while in the condition of extreme 
exhaustion by reason of his sickness, was obliged 
to submit to an absolute fast for a long period of 
time before his death, by reason of the general or 
specific directions of the respondent. 

“As to the contention of the State that the respond- 
ent failed to perform a known duty owed by him to 
Bartlett, by not providing medical attendance and 
medical remedies for the latter in the serious con- 
dition in which he then was, there was no dispute 
whatever as to the facts, the respondent relying as 
an answer to this contention upon an alleged con- 
scientious disbelief in the efficacy of medical remedies 
and upon a belief that the proper treatment of the 
sick was by prayer. In relation to this position of 
the defense the following instruction was requested 
by the respondent: ‘ Failure to provide medical aid 
or the attendance of a physician, with resulting death, 
in the absence of a statute requiring medical aid or 
the attendance of a physician, if the action is under 
the bona fide belief that medical aid is not re- 
quired and that the proper method of healing is by 
prayer, is not manslaughter.’ The court had already 





given this instruction in substance, but had added 
the following qualifications: ‘ That is, it must be a 
conscientious disbelief in medicine, a bona fide dis- 
belief, a real disbelief. And if a person having that 
disbelief in medicine had some other belief, or some 
other practice, or some other way to help cure the 
sick, which he honestly believed, it would then be 
his duty to apply that other method, and so, if he 
believed in the prayer of faith, he ought to apply 
that. But if he failed to use the prayer of faith, 
unless you believe that the lack of it hastened the 
death or caused the death of the patient, the omis- 
sion to use the prayer of faith would not be criminal 


| negligence, because it did not produce any results. 
|On the other hand, if you believe that the omission 


to use the prayer of faith did hasten the death of 
Leander Bartlett and if that was the honest belief 
of the defendant, and he failed, knowing the circum- 
stances, knowing his duty, why it would constitute 
a basis for manslaughter would be evidence of negli- 
gence.’ When the requested instruction was pre- 
sented to the presiding justice he remarked: ‘I have 
already given instructions with some qualifications, 
which, I think, must stand.’ These qualifications, 
therefore, must be considered as subject to the re- 
spondent’s exception to the refusal to give the in- 
struction without qualification. 

“ Held, that the instructions given as qualifications 
to the instructions requested by the respondent were 
erroneous; that under these instructions the convic- 
tion or acquittal of the respondent would depend, 
not upon the jury’s finding as to the truth of some 
controverted fact about which there was evidence for 
and against, not as to the truth of some scientific 
theory, as to which those specially qualified by study 
and experience had testified, questions, which, of 
course, must be submitted to the determination of 
the jury, but upon the belief of the individual mem- 
bers of the jury upon the question of the efficacy of 
prayer as a means of cure for the sick. Tried 
before one jury, a respondent would be convicted, 
while before another he would be acquitted, upon 
precisely the same state of facts; the result depend- 
ing entirely upon whether the jury before which a 
respondent happened to be tried entertained one 
belief or the other upon this question, concerning 
which the testimony of no witness can be offered, 
and the determination of which is outside of the 
domain of the law. 


2. The guilt or innocence of any person accused 
of crime, whatever his belief may be in this respect, 
and the result of a criminal trial, should not depend 
upon the beliefs of the members of a jury on the 
question of the efficacy of prayer as a means of cure 
for the sick, or upon their religious belief in any 
other respect. A contrary doctrine would be in 
direct opposition to our theory that this is a gov- 
ernment of laws and not of men. Questions of fact. 
and even questions as to the truth of scientific 
theories, must be submitted to the determination of 
juries; but questions as to the nature of one’s legal 
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duties and the extent of his legal responsibilities, both 
-civil and criminal, must be governed by general rules 
of law, which will apply to all alike, and which will 
‘control the action of juries, so that one result only 
can follow from their findings of fact upon the issues 
of fact involved.” 

4 


Bew Books and Bew Eaitions. 


‘The Encyclopedia of Evidence. Edited by Edgar 
W. Camp and John F. Crowe. Vol. V. Los 
Angeles: L. D. Powell Co., 1905. 





This is Volume V of the excellent work upon 
which the Los Angeles publishers, L. D. Powell & 
Co., have been engaged for some time. The volume 
embraces some important titles, from ejectment to 
fornication, including such subjects as eminent do- 
main, examination of witnesses, executors and ad- 
ministrators, exhibits, expert evidence, extradition, 
fixtures, forcible entry and detainer, forgery, former 
conviction and former jeopardy. The work is 
proving to be all that its publishers and editors prom- 
ised, and when completed will be a monument to 
their perseverance, learning and skill. 


‘Table of Cases in the American Decisions, American 
Reports and American State Reports. By Wm. S. 
Torbert. Also list of notes in the above 260 
volumes, by A. C. Freeman, editor “American 
State Reports.” San Francisco: Bancroft-Whit- 
ney Company, 1905. 

This volume of 750 pages embodies a table of 
‘cases in the 260 volumes of the American Series of 
Selected and Annotated Reports — 1760-1905. The 
alphabetical arrangement of the 40,660 cases reported 
is under the several States, with indication of the 
notes that have been appended to some of the cases. 
It adds very greatly to the usefulness of these valu- 
able reports. The appendix contains a classified list 
of the important notes by A. C. Freeman, editor of 
the American State Reports. The entire work, 
which involved a vast amount of patient labor, has 
been carefully done. There will be no need to 
tTecommend it to every user of these reports. 


War of the Classes. By Jack London. New York: 
The Macmillan Company, 1905. 


Mr. London, in the role of Socialist, will be a 
surprise to some of his readers. But, according to 
his own word, he has long been a Socialist, and 
would like nothing better than to devote himself to 
the socialistic propaganda on lecture platform and 
with his pen. It would be literature’s loss, however, 
‘and a step greatly to be deplored among his steadily 
swelling circle of admiring readers. Whether he 
writes on socialism, however, or “ The Call of the 
Wild,” Mr. London’s style partakes of the strength 
and buoyancy of his own young and vigorous nature. 

What Mr. London calls the growing “class con- 
sciousness ” of labor is nowhere more manifest than 
in its hatred of the “scab,” one who plays the com- 


pulsorily generous rdle of giving more value for 
the same price than another. Without the scab, or 
surplus labor army, capital would be powerless; it 
acts as a check upon regular labor. Nor is the labor 
scab more detestable to his brother laborers than is 
the capitalist scab to his brother capitalists. For the 
scab is not found in the labor ranks alone. Take, 
for example, the history of Mr. Rockefeller and the 
Standard Oil: 

“Through all the sordid villainies of scabdom 
he has passed, until to-day he is a most regal non- 
scab. However, to continue this enviable position 
he must be prepared at a moment’s notice to go 
scabbing again. And he is prepared. Whenever a 
competitor arises, Mr. Rockefeller changes about 
from giving least for most and gives most for least 
with such a vengeance as to drive the competitor out 
of existence.” 

The whole world “scabs” to-day: The publisher 
who offers a writer larger royalties; the newspaper 
reporter who takes the place of another man who 
has demanded a larger salary; the minister “ who 
hardens his heart to a call, and waits for a certain 
congregation to offer him, say, $500 a year more, 
often finds himself scabbed upon by another and 
more impecunious minister.” And the most colos- 
sal scab of all, from the European angle of outlook, 
is the United States! Professional strike breakers 
scab on one another, and scab unions are formed to 
prevent scabbing upon scabs. The only non-scabs 
are those who are born so— King Edward, for ex- 
emple. King Edward doesn’t have to scab. The 
irresponsible rich are also non-scabs — and by these 
is meant the “ coupon-clipping class which hires its 
managers and brains to invest the money usually left 
it by its ancestors.” Concluding his trenchant re- 
marks on the scab, Mr. London says: “So long as 
men continue to live in this competitive society, 
struggling tooth and nail with one another for food 
and shelter (which is to struggle tooth and nail with 
one another for life), that long will the scab con- 
tinue to exist. He may be flouted and jeered by his 
brothers, may be beaten with bricks and clubs by the 
men who by superior strength and capacity scab 
upon him as he scabs upon them by longer hours 
and smaller wages, but through it all he will persist, 
giving a bit more of most for least than they are 
giving.” 

As Mr. London views it, all the social forces are 
driving man on to a time when the old seJective law 
will be annulled. It is inexorable, inevitable, he be- 
lieves, because the common man demands it. 
“Why,” he asks, “should there be one empty belly 
in all the world, when the work of ten men can feed 
a hundred?” A _ significant sign of the coming 
change is that the organization of labor is one of the 
chief acknowledged factors in the retrogression of 
British trade. The wrong of one is the wrong of all. 
Just when the existing status of society will be 
changed Mr. London does not venture to predict, 





but he thinks he sees it coming. The Socialist has 
at last realized that he must capture the political 
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machinery so that he may make illegal the capitalists’ 
ownership of the means of production. This scien- 
tific socialism is very young, but Mr. London says 
it is gaining very rapidly, particularly in Europe, 
where many Socialist members are found in the 
national bodies. In 1904, 450,000 votes were cast in 
the United States for the presidential candidate of 
the Socialists. The truly scientific Socialist has no 
grudge against the trusts, for these gigantic combi- 
nations have socialized production. They are 
preaching the Socialists’ political economy far more 
potently than he can preach it, and by and by when 
the trust managers have got everything running 
smoothly, it will be easy for the Socialist to step in 
and have the thing run for himself. Mr. London 
pictures in imagination the time when there shall 
no longer be a life-and-death struggle for food and 
shelter, when the old heartless law of development — 
the survival of the strongest — shall be annulled. 
But what then? He concedes that under the new 
order of things the weak and inefficient, and their 
progeny, will have a chance for survival equal to 
that of the strong and the progeny of the strong. 
This, of course, will be the beginning of the end of 
the human race. Under socialism, the writer frankly 
concedes that if no new effective law of development 
be put in operation deterioration must at once set 
in. What this new law will be Mr. London does 
not even guess. Is it an unsolvable problem? 


Casual Essays of The Sun. New York: Robert 
Grier Cooke, 1905. 


It was a happy idea, the collection of these casual 
essays that have appeared in The Sun newspaper 
during the past twenty years, and their publication 
in permanent book form is something for which 
thousands of readers will thank Mr. Cooke. All 
who are at all familiar with the character of articles 
published editorially in The Sun, and their wide 
range, will be delighted to know that after winnow- 
ing and classifying, they have been brought together 
in one volume. As a representative of our national 
journalism The Sun has long held a unique place, a 
place in which the elder Dana did much to put it. 
Controversial articles, or those of ephemeral interest, 
have very properly been excluded from this collec- 
tion, which is “clothed with the philosophy of the 
bright side of things.” It is no small compliment to 
say that the files of few American journals — per- 
haps none — could have contributed a collection any- 
thing like as bright, witty or pleasurable in the 
reading as the New York Sun. Under the ban of 
exclusion from the list came all the political articles 
—thank goodness for that!—but there is a wide 
enough variety without them. Properly first, comes 
Mr. Dana’s famous little essay on “Is there a Santa 
Claus?” Other chapter headings are “The Good 
Old Times,” with articles on “The Oldest Living 
Graduate,” “Tippits and Mitt’ns,” “Bellybunt,” and 
other reminiscent subjects. Pie has a chapter, as 
also English, of course, and The Ladies, and Poetry 
and Names, and men, women and mothers-in-law: 





lovers and sweethearts, cups that cheer, etc., etc., 
etc. Eugene Field’s verses on “that best and bright- 
est paper,” appropriately preface the collection, which 
is interesting, diverting and more deserving of book 
covers than much that finds its way there nowadays. 
If one does not wish to read the whole collection at 
a sitting, a dip into it now and then will surely be 
found stimulating, elevating and in the highest 
degree entertaining. 


Justin Wingate, Ranchman. By John H. Whitson. 
Boston: Little, Brown & Co., 1905. 


Mr. Whitson is already known to the novel- 
reading public by his two very successful books, 
“ Barbara, a Woman of the West,” and “ The Rain- 
bow Chasers.” The latter, particularly, showed Mr. 
Whitson to be possessed of the qualities that make 
a successful story teller. His latest work is in 
many respects fully as good. He knows his field 
thoroughly, has fine descriptive powers, imagination 
and the faculty of fixing and holding the reader’s 
interest. The scenes of “ Justin Wingate” are laid 
in Colorado. In the capacity of a newspaper cor- 
respondent, Mr. Whitson first visited that State im- 
mediately after the discovery of gold at Cripple 
Creek, when that famous town was a wild mining 
camp. He is even more familiar with ranch life, 
the theme of his new novel, for in 1885, at the time 
of the land boom in Kansas, Mr. Whitson, on ac- 
count of ill-health, settled on the plains, and for 
seven years was engaged in cattle raising. The 
hero of his latest work is finely drawn, there is a 
plentitude of stirring adventures and some fine 
descriptive work that cannot fail to delight the lover 
of nature. “Justin Wingate” is a breezy western 
romance, just such a one as Mr. Whitson knows 
so well how to tell. 


4 
Literary Botes. 


Irving Bacheller, the author, has purchased a tract 
of forest land containing 4,100 acres at Bog Lake in 
the Adirondacks, where he will build a summer home 
this year. He is said to be writing a new novel, and 
wishes to get off into the woods, there to complete 
his work. 





Lincoln Steffens’ second article in the May 
McClure’s, on “ New Jersey: A Traitor State,” is an 
arraignment of corporations, and incidentally of the 
people who suffer their corrupt practices. His last 
sentence is significant: “ Not ‘good government;’ 
the cry of Americans in wards, counties, cities, 
States, and the United States, should be ‘ representa- 
tive government.’” William James, in his article, 
“A Knight-Errant of the Intellectual Life,” writes 
sympathetically of his friend, the late Thomas Da- 
vidson, a type of man rarely found in America, one 
who believed in the development of the individual 
spirit and who cared nothing for worldly success if 
it hampered his freedom. The moods and life of 
the ocean are always interesting, and there is a par- 





156 THE ALBANY 


LAW JOURNAL. 








ticular fascination in the aspect of it treated in P. T. 
McGrath’s “The Terror of the Sea,” and a good 
companion to it is Percival Gibbon’s really harrow- 
ing tale, “The Second Mate.” Edward C. Heyn, 
after seeing “ Hans, the Wonderful Horse of Ber- 
lin,” has this amusing paragraph: “ Differ as the 
disputants may, and do, as to the theory, they are 
all agreed as to the motive that inspires the horse. 
This sums itself up in one word —carrots.” An 
explanation, however, not convincing after reading 
Hans’s exploits. The stories are varied, and include 
the writers Rex E. Beach, Will Payne, Willa Sibert 
Cather and others. 


The “Turn of the Tide,” by Ella Middleton Ty- 
bout, the novelette of the May number of Lippin- 
cott’s, is a tale of Delaware, the tide being that of 
the Delaware river and eke of human passions. The 
hero and heroine are carried away by both tides, 
being brought back safe and sound at the next 
flood. Gen. Charles King is among the contributors 
of short stories. The contents: “The Turn of the 
Tide,” Ella Middleton Tybout; “ May Song,” Nora 
Elizabeth Barnhart; “Where Poets Lived and 
Loved,” Anne Hollingsworth Wharton; “ Braeburn 
Bonnie,” Ralph Henry Barbour; “A Lass of the 
Laramie,” Gen. Charles King; “ The Land of Phan- 
tasy,” Phoebe Lyde; “The Man Who Was Faith- 
ful,” Owen Oliver; “ Spring,” Lula Belle Woolridge; 
“Nonsense Names in Natural History,” Dr. Charles 
C. Abbott; “ For an Old Birchbark Canoe,” Douglas 
Roberts; “Hurt in the Spirit,” Elizabeth Cherry 
Waltz; “ Tomb of the Unknown,” John James Platt; 
“The Derelict of Silver Saddle,” Grace McElroy 
Iurs; “ You and I,” Thomas S. Jones, Jr.; “ Wireless 
Telegraphy,” Isabella Howe Fiske. 


The International Studio for May presents an in- 
teresting discussion of the problems of the “Sea- 
Side House,” by Mrs. Mabel T. Priestman, the well- 
known writer. Mr. Arthur Hoeber, the art critic. 
coatributes an interesting estimate of the “ Exhibi- 
tion of the Society of American Artists.” The arti- 
cle is illustrated from such examples as Colin 
Campbell Cooper's study, “Broad Street Station,” 
Emil Carlsen’s “ Rising Storm,” and a portrait by 
Irving R. Wiles. Miss Lilian Whiting writes of the 
art of Franklin Simmons, the American sculptor, 
whose work is prominent at the national capital, in 
such examples as the General Logan statue. Among 
the color plates accompanying this number is a re- 
production of Arthur Rackham’s “ Playmates,” 
which accompanies an article by A. L. Baldry on 
this painter of fantasies, accompanied in addition 
with a dozen of his characteristic drawings, including 
a full-page reproduction of “Cupid’s Ally” and 
illustrations for Grimm’s Fairy Tales. T. Martin 
Wood writes of the decorations for a room-in water 
colors on silk by Charles Conder, of whom he says: 
“To know that we have amongst us a fine artist of 
sufficient courage to paint his fancies for their own 
sake, refusing to correct his art by any standard 
but that of the pleasure which it gives him; and to 





have in him a fastidious exquisite who closes his 
eyes to the ugly, and pretends that it does not exist, 
is indeed refreshing among the various artistic ideals 
of the day.” The article is accompanied by upwards 
of a dozen reproductions of Mr. Conder’s interesting 
paintings. The work of Prof. Ludwig Dill is the 
subject of an article by L. Van Der Veer, and the 
artist’s studies in landscape work of a striking char- 
acter are reproduced in illustration. Frank L. 
Emanuel is the author of an illustrated appreciation 
of the etchings of Charles Jacque. The Interna- 
tional Society’s Whistler Exhibition is reviewed, 
with reproductions in color and lithography, in- 
cluding Whistler's “Variations in Violet and 
Green ” and his “ Early Study,” while an “American 
Student,” Mary Augusta Millikin publishes some 
reminiscences of the Whistler Academy. Maud I. 
G. Oliver writes of the marvelous work of the Jap- 
anese as exhibited recently at St. Louis. Ottomar 
Beta recounts some conversations with Adolf Von 
Menzel, with which appears a portrait of the sub- 
ject engraved on wood by C. Josse. The decorative 
work of Miss Annie French, Clary Hahr and others 
is set forth in the Studio-Talk. 


The important question of the white man’s wres- 
tling vs. jiu-jitsu is discussed in the May number of 
the Cosmopolitan. Another notable article is that 
on the wisdom of staying in harness after the neces- 
sity of continuing work has ceased. The contents: 
“Just to be Out of Doors,” poem, Charlotte Perkins 
Gilman; “ The Philosophy of Staying in Harness,” 
James H. Canfield; “The Occultation of Florian 
Amidon,” V. Herbert Quick; “A Subterranean Ro- 
mance,” story, Katherine Perry; “American Wres- 
tling vs. Jiu-Jitsu,” H. F. Leonard and K. Higashi; 
“ Dagonet,” poem, Lucile Rutland; “ Hunting With 
a Camera,” J. Maclair Borastor; “ The Cook and the 
Captain,” story, Morgan Robertson; “The Solvent,” 
‘story, Inez Haynes Gilmore; “A West Indian 
Cruise,” T. Jenkins Hains; “Great Industries of the 
U. S. X. Coal,” W. R. Stuart; “A Sucker,” story, 
H. R. Durant; “A Prayer,” poem, Winfred Chan- 
dler; “A Modern ‘Swiss Family Robinson,” John 
Brisben Walker; “The Great Sieges of History: 
Belgrade, Malta, Vienna,” C. T. Brady. 


Stories have as curious adventures as those re- 
corded within their pages. An’ example is furnished 
by “ Mademoiselle Blanche,” by John D. Barry. 
When Mr. Barry first offered the manuscript for 
publication several years ago, the “reader” for 
Stone & Kimball, who reported on it, said: “It 
seems like a translation from the French.” The 
identity of the author was quickly discovered, and, 
in reply to the publishers’ questions, Mr. Barry 
explained that, as nearly all of the characters spoke 
French, he has tried to translate as carefully as he 
could what they actually said) When the book ap- 
peared it puzzled many of the reviewers: some of 
them referred to it slightingly; others gave it en- 
thusiastic praise. One critic, Mr. Albert Bigelow 
Paine, declared “It ought to become a classic.” 
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When Stone & Kimball ceased publishing, “ Made- 
moiselle Blanche” was secured by H.S. Stone & Com- 


McClure-Phillips are publishing a fifth edition of 
Edwin Lefevre’s “ Wall Street. Stories,” and a third 


pany, who at once brought out an edition. A year edition of “ The Flower Garden,” by Ida D. Bennett, 
later John Lane, the English publisher, while cross- | which they are now bringing out in uniform covers 


ing from New York to Liverpool, found “ Mademoi- | 
selle Blanche” on the ship. He was so delighted | 
with it that, as soon as he reached London, he}| 


began negotiations for the purchase of the full rights, 
and he pubiished the novel simultaneously in New 
York and in London, calling the English edition 
“The Acrobat.” Again the discussion of the ‘story 
was revived in the papers and the book found many 
new readers. By this time it seemed as if, accord- 
ing to the fate of most contemporary fiction, 
“Mademoiselle Blanche” has already enjoyed an 
exceptionally long career; but John Lane believed 
that it was destined to have a still greater vogue, 
and a few months ago he brought it out again, this 
time as the first volume of his new “ Canvasback 
Library.” The story has lately been translated into 
French for publication in Paris. 


The hundreds of thousands who have eagerly 
read Charles Wagner’s “The Simple Life,” “The 
Better Way” and “ By the Fireside” will welcome 
his new book recently published by McClure-Phillips 


*“On Life’s Threshold.” This is an expression in 


simplified form of the author’s simple-life doctrine, 
and is composed of a series of kindly talks to young 
people on character and conduct, the meaning of 
life’s problems and the best way to meet them. It 
is imbued with all Mr. Wagner’s fine humanity and 
his special sympathy for young people. 


It is now four years since the sweetness, freshness 
and tenderness of “ Truth Dexter” captivated and 
delighted the reading public, and Sidney McCall 
has devoted these years to the careful writing of 
“The Breath of the Gods,” announced for imme- 
diate publication by Little, Brown & Co. Those 
who have read the manuscript of the new book as- 
sert that it is a story of unusual power, with a 
strong, original and unexpected plot, closely knit 
and vividly unfolded, and replete with striking situa- 
tions. The scenes are laid in Washington and 
Japan. 


Alberto Santos-Dumont, the most successful ex- 
perimenter with air-ships, contributes to the Fort- 
nightly Review a sanguine article regarding the 
possibilities of that mode of travel. The article, 
which is reproduced in The Living Age for April 
fifteenth, will be read with interest even by those 
who do not fully share the writer’s anticipations. 


Mr. Robert Herrick’s new novel, “ The Memoirs 
of an American Citizen,” is now appearing in the 
Saturday Evening Post, and Mr. Lorimer and the 
other editors of that very popular periodical con- 
sider it the best thing that Mr. Herrick has ever 
done, and also the most likely to be popular with 
the reading public. The volume will be published 
in June by the Macmillan Company. 





with “ The Orchard and Fruit Garden” and “ The 
Country Home” of their Country Home Library. 


“The Game” described in Mr. Jack London’s 
forthcoming novel of that title, is that which takes 
place within the squared ring. Its hero is a fine, 
sturdy, clean young fellow of the working classes, 
just engaged to be married to a beautiful young girl 
far above her station in refinement. Joe arranges 
for Genevieve to witness his last fight, the proceeds 
of which are to form their nest-egg. This is the 
opening of the story, which the Macmillan Company 
will publish this month, with many illustrations in 
black and white and in colors. 


A welcome volume to the increasing thousands 
who are interested in the ethical culture movement 
will be Dr. Felix Adler’s new volume, “ The Re- 
ligion of Duty,” which is announced by McClure- 
Phillips. The volume gives to the principles and 
ideals of the ethical culture movement the most 
complete and authoritative exposition that they have 
yet had. The leading thoughts from Dr. Adler’s 


|sermons and addresses have been selected and 


welded into consecutive essays under such titles as 
“First Steps Toward Religion,” “ Changes in the 
Conception of God,” “ The Religion of Duty,” “ The 
Ethical Attitude Toward Pleasure,” “The Ethical 
Attitude Toward Suffering,” “The Consolation of 
the Religion of Duty,” etc. 


Prof. William Benjamin Smith, whose book, “ The 
Color Line,” discussing the race problem from the 
Southerner’s point of view, has aroused so much 
discussion, is not with this volume appearing the 
first time as a disputant of important economic prob- 
lems of American life. He is pretty constantly put- 
ting himself on record in regard to questions of 
the day. As far back as 1888 he attracted the at- 
tention of the politicians through his able pamphlet 
on “ Tariff for Protection.” In 1892 he brought out 
a brochure on “ Tariff Reform,’ which was put in 
print at the request of President Cleveland. In 
1896 a special series of articles by him on the sound 
money question appeared in the Chicago Record, 
which came to have practically the importance of 
campaign documents, and caused the campaign com- 
mittee of Palmer and Buckner to invite Prof. Smith 
to stump some Western States for their candidates. 

The Macmillan Company announce for issue 
during May and June six specially attractive novels. 
“ The Game,” Jack London’s new story, is described 
as the most graphic and vigorous bit of fiction since 
“The Call of the Wild,” and is to appear with many 
illustrations in color and black and white. “A Dark 
Lantern,” by Miss Elizabeth Robins, takes up many 
questions of particular interest to women, and while 
its pictures of society are graphic and authoritative, 
the plot itself turns on motives eiemental in human 
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nature. “Memoirs of an American Citizen,” by Mr. 
Robert Herrick, has a more popular appeal than any 
of his previous stories, and the book will contain 
fifty illustrations. “The Storm Centre,” the. first 
novel to appear for some time from the pen of 
Charles Egbert Craddock, is said to be brighter and 
more engaging than much of her previous work. 
“The House of Cards,” by Major John Heigh, is 
described as a very strong story of a somewhat un- 
usual kind, and “Mrs. Darrell,” by Mr. Foxcroft 
Davis, is an exceptionally lively and readable story 
of political and social life in Washington, written 
with a light touch and in a manner likely to appeal 
to feminine readers. 


In addition to the record of current events and 
other customary matter, the May issue of the Review 
of Reviews contains the following: “The New 
Executive of the Panama Canal,” by Walter Well- 
man, with portrait of Theodore P. Shonts; “A No- 
table Autobiography,” with portrait of Andrew D. 
White; “ Chicago’s Vote for Municipal Ownership,” 
by an Impartial Observer; “ Three Years in Harris- 
burg (Pennsylvania),” by J. Horace McFarland; 
“The Grouping of Public Buildings in Cleveland,” 
by Edwin Childs Baxter; “Farming Vacant City 
Lots,” by Allan Sutherland; “ Under the Alps for 
Twelve Miles;” “ The First Turbine Liner to Cross 
the Atlantic;” “John H. Reagan: A Character 
Sketch,” by Walter Flavius McCaleb; “ Jules Verne, 
Novelist and Seer;” “ Three of the Leaders of the 
Next British Parliament;” “ What the People Read 
in Spain and Portugal;” “The Labor Question’s 
Newer Aspects,” by Victor S. Yarros; “The Story 
of a Labor Union ir. Business,” by C. H. Quinn; 
“The Progress China is Making,” by Prof. Jeremiah 
W. Jenks. 


The May number of the North American Review 
is rich in articles of timely interest. Mr. Henry 
James contributes the second part of his series enti- 
tled “ New England: an Autumn Impression.” Sir 
Oliver Lodge discusses suggestively and helpfully 
the question, “What is Life?” Apropos of the 
“Tercentenary of ‘Don Quixote,” Havelock Ellis 
outlines the career of Cervantes, and describes the 
conditions out of which the great Spanish classic 
arose. Adachi Kinnosuké forecasts “ Japan’s Prob- 
able Terms of Peace.” Brigadier-General W. H. 
Carter, U. S. A., considers certain “ Economic Ques- 
tions Affecting the Visayan Islands.” Louis Elkind 
contrasts “Losses on the Battlefield” to-day with 
those which occurred before the invention of the 
most modern implements of war. G. Baldwin 
Brown, professor of fine arts in Edinburgh Univer- 
sity, describes the characteristics of “ English Gothis 
Architecture.” Gustavo Tosti, acting Italian consul- 
general in New York, defines authoritatively “ Italy’s 
Attitude toward Her Emigrants.” Dr. Louis Rob- 
inson, in an entertaining article entitled “An An- 
cient Reading of Finger Prints,” discovers in the 
tiny ridges to be found upon the human finger a 
proof of man’s alleged descent from simian ances- 





tors. Count Apponyi, the famous Hungarian states- 
man, explains the nature of “The Relation between 
Austria and Hungary.” Henry A. Beers, professor 
of English literature in Yale University, takes an 
optimistic view of “ The English Drama of To-day.” 
James F. Barnett treats of “Grades of Diplomatic 
Representation.” The Rev. P. J. Hayes, chancellor 
of the archdiocese of New York, gives a lucid ex- 
position of the “Impediments to Marriage in the 
Catholic Church.” The number closes with import- 
ant communications throwing light upon world poli- 
tics, from London, Si. Petersburg, Berlin and 
Washington. 


Mr. E. V. Lucas, an Englishman, whose writings 
are regarded with much delight across the water, 
has written a book which the Macmillan Company 
will publish shortly under the title of “A Wanderer 
in Holland.” The volume is said to be bright, in- 
formative and full of humor. Its story of a pilgrim- 
age through Holland will contain many illustrations, 
of which twenty are in colors. 


Few kinds of literature afford more fascinating 
reading than good fishing stories. Mr. Hugh T. 
Sheringham, angling editor of “The Field,” has 
gathered his sketches of fishing adventures into a 
volume styled “An Angler’s Hours,” which the 
Macmillan Company have just published. Mingled 
with attractive anecdotes of fishing expeditions are 
bits of pleasant advice and philosophy. 


If ever a man heard the “ Call of the Wild” and 
found himself unable to resist it, that man is Roger 
Pocock, the author of “Curly: A Tale of the Ari- 
zona Desert,” published by Little, Brown & Co. 
Brought up on board the “ Wellesley,” an old British 
battleship, his family moved to a cottage in the 
Canadian woodlands, and at the age of fifteen he 
went west to fend for himself. He worked on a 
fruit farm and at an agricultural college, as an in- 
surance clerk, a survey hand on the Canadian Pa- 
cific construction, as a conveyancing clerk, book- 
keeper, laborer in a backwoods clearing, boots in a 
hotel, peddler, book agent, navvy and dairy hand. 
Serving in the Northwest mounted police, he was 
disabled by frost-bite during the Riel Rebellion. 
Convalescent, as a clerk in a government department, 
Mr. Pocock published and peddled his first book, 








D. & B. 


There are countless monograms, but none so in- 
dicative of refreshing, wholesome travel as the 
“D. & B.,” the famous water route connecting Detroit 
and Buffalo between twilight and dawn—the lake 
and rail route to St. Louis. Your railway ticket, if 
issued by the Grand Trunk or Michigan Central 
Railways, will be honored either direction. 

Send 2c. for World’s Fair folder. 
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“Tales of Western Life.” As soon as his strength 
permitted he went to British Columbia, where, as a 
trader, he was again disabled in an argument with 
a horse. He left the hospital as a war correspondent 
for the scene. of the Skeena blood feuds, wintered as 
a missionary at the scene of the trouble, then spent a 
summer wandering among the Indian tribes of 
British Columbia and Alaska. Next he was a sea- 
man in one of the Behring Sea raids of the Yoko- 
hama pirates, a journalist in the Kootenay mines, a 
trader in the Coeur d’Alene, a photographer, artist, 
newspaper agent in East Oregon. In 1897 he rode 
across the Canadian plains, worked as a cowboy and 
as a gold miner; in 1898 he was captain of a pack- 
train; in 1899 rode along the Rocky Mountains from 
Fort Macleod in Canada to the city of Mexico (this 
being a world’s record in scouting); in 1901 he 
fought as a scout in the South African War; in 
1903 he published his famous autobiography (“A 
Frontiersman ”) ; in 1904 he traveled in the Arctic 
regions, and he begins 1905 with the publication of 
“Curly,” an unusually engrossing story of cattle 
ranges of Arizona, told in the picturesque language 
of a typical cowboy, one “ Chalkeye.” 


——4——— 
Legal Rotes., 


The minister-elect to Spain, William Miller Col- 
lier, is a gentleman of considerable note in the legal 
world, and is, therefore, specially qualified for the 
post to which he has been assigned. Mr. Collier is 
a native of Lodi, N. Y., where he was born Novem- 
ber.11, 1867; is a graduate of Hamilton College and 
of the Law School of Columbia, being admitted to 
the bar in 1892. In 1899 Governor Roosevelt made 
him a member of the New York State Civil Service 
Commission, and in 1901, during Governor Odell’s 
first administration, he became president of the com- 
mission. Since 1903 he has been special lecturer on 
the law of bankruptcy in the New York Law School. 
In 1903 President Roosevelt appointed him a special 
United States assistant attorney-general, and the fol- 
lowing year made him solicitor of the department 
of commerce and labor. Mr. Collier is the author 
of “The Trusts: What Can We Do With Them — 
What Can They Do for Us?” a book on bankruptcy, 
published in 1898, and several other works on legal 
subjects. He is a member of many fraternities and 
clubs. 





The lawyers of Grossetto, Italy, went on strike 
recently in consequence of the long-standing neglect 
of the government to appoint proper magistrates. 


George Haven Putnam, in a recent address, said 
that “business chicanery had been largely developed 
under the influences of the legal profession.” That 
is a serious indictment against the legal profession, 
and especially that branch of it which devotes itself 
to safeguarding the interests of the corporations to 
which it applies with most force. There is so much 
truth in it that it hurts. Whenever a financial in- 





terest has desired to accomplish anything that might 
involve a violation of law, it has always been able 
to find some lawyer of great ability ready to seek 
some legal loophole by which the thing may be done 
without penalty. This class of corporation lawyers 
is the streak of yellow in the legal profession. It 
means the commercialization of a noble calling. We 
do not mean that there are no corporation lawyers of 
sound conscience and high ideals. There are. The 
late James C. Carter, who died recently, was a type 
of such. But this does not change the fact that as 
a class the corporation lawyer has fallen into dis- 
repute, because they have been so ready to sell their 
talents and learning to the highest bidder regardless 
of the ends sought and the means to be employed. 
We can say this with all the more freedom because 
the editorial profession has also suffered in reputa- 
tion and influence from a similar cause. The com- 
mercialization of journalism is one of the great evils 
of the day. Nothing could be more saddening than 
“The Confessions of a Yellow Journalist,” which 
are being published in Public Opinion. The dis- 
closures made in these articles of the methods em- 
ployed by sensational newspapers of to-day to in- 
crease their circulation at the expense of truth and 
decency are sickening in the extreme. They make 
the reputable journalist almost ashamed of his trade. 
The only consolation is that already there are signs 
of a reaction against yellow journalism. We look 
for a great improvement in the near future. The 
yellow in the press is nearing the end of its race. 
How about the yellow in law?— Wall Street Journal. 


The shortest will on record in Bucks county, Pa., 
was probated by Register of Wills Radcliffe. It 
disposes of the property of John D. Dugan, late of 
Bristol, and reads: “ Mary, from my day out every- 
thing belongs to you that I own.” 


The annual meeting of the Illinois State Bar 
Association will be held at Chicago Beach Hotel, 
Chicago, on May 25 and 26, 1905. The association 
will convene at ten o’clock on Thursday, May 
twenty-fifth. Judge Alton B. Parker, of New York, 
and Judge John B. Winslow, of Madison, will be 
guests of the association and will deliver addresses, 
the subjects of which have not been announced. 
The presidert’s address will be delivered by Stephen 
S. Gregory, of Chicago. The annual banquet will 
be held on the evening of the twenty-sixth at Chi- 
cago Beach Hotel. Responses will be made by Chief 
Justice James B. Ricks, of the Supreme Court of 
Illinois, Judge J. M. Dickinson, of Chicago, and 
Mary M. Bartelme, of Chicago. Secretary James 
H. Matheny will announce later the other speakers 
and subjects. 


The eleventh annual meeting of the Pennsylvania 
Bar Association will be held at the Bedford Springs 
Hotel, Bedford, Pennsylvania, on Tuesday, Wednes~ 
day and Thursday, June 27, 28 and 29, 1905. Henry 
C. Niles, Esq., will deliver the president’s address 
on Tuesday, June twenty-seventh, at 2 Pp. M. The 
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annual address will be delivered the same evening 
at eight o'clock, by Charles A. Gardiner, Esq., of 
New York: The subject will be “The Constitu- 
tional Powers and Discretion of the President.” 
Short papers, followed by a discussion of each paper, 
will be read as follows: Hon. Robert Ralston, Phila- 
delphia. (Subject to be announced.) W. Rush 
Gillan, Esq., Chambersburg, “James Buchanan; ” 
Ira Jewell Williams, Esq., Philadelphia, “ Justice 
Without Delay.” The eleventh annual banquet will 
be held at the Bedford Springs Hotel on Thursday, 
June tweney-ninth, at 7.30 p. m. Henry C. Niles, 
Esq., the president of the association, will be the 
toastmaster. Responses to toasts are expected from 
Charles A. Gardiner, Esq., New York; Dwight M. 
Lowrey, Esq., Philadelphia, and other speakers to be 
hereafter announced. Excursion tickets to Bedford 
Springs can be purchased at the usual summer 
excursion rates on application to the local railroad 
ticket agent. 


The decision of the comptroller of the currency 
that it is necessary to collect, and his requisition of, 
a certain percentage of the liability of the share- 
holders of a national bank in order to pay its debts, 
is held, in Deweese v. Smith ([C. C. A. 8th C.] 66 
L. R. A. 971), not to be a decision that a larger 
percentage will not be necessary; and he is held to 
have plenary power to make successive assessments 
until the full liability of the shareholder is ex- 
hausted. The question of the right to make suc- 
cessive assessments on stockholders to pay debts is 
considered in a note to this case. 


a Ne eee ee 


Bumorous Side of the Law. 





“Tf we ratify that canal treaty, what are you 
going to do for something to talk about?” asked 
Senator Spooner of Senator Gorman. 

“Oh,” said Gorman, “ Providence will provide.” 

“ That,” said Spooner, “reminds me of the man 
out in Wisconsin who went to a revival, and was 
pressed to repent. He wavered for a time, and 
finally arose and said: 

“* Friends, I want to repent, and tell how bad I 
have been, but I dassn’t do it when the grand jury 
is in session.’ 

“*The Lord will forgive!’ the revivalist shouted. 

“* Probably he will,’ answered the sinner, ‘ but he 
ain’t on that grand jury.’” 


Dr. Myles Standish, of Boston, was describing a 
drive of a week or more that he takes each Septem- 
ber through some of the wildest and most pictur- 
esque districts of New England. 

“T see much that is memorable, I hear much that 
is memorable,” he said, “on these excursions. 
Clever and wise and witty speeches are made to me 
in many a remote place. 

“T remember an elderly justice of the peace in a 





beautiful New Hampshire village near Lake Sunapee. 
I stayed there all night with this fine, keen old man. 
He amused me and impressed me with his mordant 
humor. 

“The unreasonableness of womankind came up 
for discussion at one moment. 

“*Ah, woman is unreasonable, truly,’ said the jus- 
tice. ‘ There is no living creature so unreasonable 
as woman. My wife and I talked over our affairs 
one day and agreed that we must both economize. 

“Ves, my dear, we must both economize, both,’ 
I said to my wife. 

““All right, James,’ she said to me. ‘ You shave 
yourself and I’ll cut your hair.’”—Salt Lake Tribune. 





A tarheel lawyer was trying a case before a jury, 
being counsel for the prisoner, a man charged with 
making mountain dew. The judge was very hard 
on him, and the jury brought in a verdict of guilty. 
The lawyer moved for a new trial. The judge de- 
nied his motion, and remarked: ° 

“The court and the jury think the prisoner a 
knave and a fool.” After a moment’s silence the 
lawyer answer: 

“The prisoner wished me to say he is perfectly 
satisfied — he has been tried by a court and a jury of 
his peers.” 





A certain judge living in the northern part of 
New York, while trying a case last week, listened 
with pain and displeasure to the testimony of a 
colored woman who was describing how she had 
whipped one of her boys. She enlarged on the har- 
rowing details until the judge indignantly stopped 
her. 

“Do you mean to tell me that you were cruel 
enough to punish your son like that?” he demanded. 

“ Ob co’se I did, yoh honoh,” she replied. 

“How dare you be so brutal?” 

The colored woman looked at him in fine con- 
tempt for a moment and then said, slowly: “ Look 
a heah, Jedge, was you ever the father of a wuthless 
mulatter boy?” The judge almost fell from his 
seat. “If you ain't,” continued the witness, “then 
you don’t know nuthin’ about de case.” 





One of Assistant Attorney-General Beck’s stories 
was especially appreciated by law students. A gen- 
eral in the Civil War applied at the close of the con- 
flict for admission to the bar of the United States. 

A commitiee of three examiners reported that he 
had answered correctiy two-thirds of the questions 
put to him. A judge, astonished at the general’s su- 
cess, asked the chairman of the committee what the 
questions were. “ Well,” he replied, “the first was, 
‘What is the rule in Shelly’s case?’ and the answer 
was ‘ Writing poetry.’ That was not correct. 

“Then we asked him what was a ‘contingent re- 
mainder’ and a ‘ vested interest,’ and he said he did 
not know. ‘That was correct, and we admitted him.” 
— Chicago Law Journal. 
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